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I. ASSIGNMENTS OF ERROR.

1. May the Guardians engage in advocacy activities on behalf of
Sandra Lamb and Rebecca Robins when state law and public policy
impose a duty on the Guardians to advocate for their Constitutional rights?

2. Does 42 U.S.C. § 1396p(a)(1) and 1396p(b)(1) pre-empt state
statutes and regulations regarding recovery from and adjustments to
Sandra Lamb’s and Rebecca Robins’ income to the extent of
inconsistency?

Section A. What is Sandra’s and Rebecca’s income eligibility and
treatment of income under federal statutes and regulations?

Section B. Does federal Medicaid law prohibit the State from
recovery and adjustment of Sandy’s and Rebecca’s income?
1. The legal framework.
ii. Medicaid law is construed to effectuate Sandy’s and
Rebecca’s best interests.
iii. Federal law does not impose financial liability.

Section C. Which state statutes and regulations are rendered
inoperative?

Section D. ALTERNATIVELY, are advocacy activities
“extraordinary” within the meaning of Chapter 388-79 WAC?

Section E. ALTERNATIVELY, are state statutes and regulations
regulating guardian fees an abridgement of the equity
powers of the superior court and therefore unconstitutional?

3. Is the superior court’s order a violation of Sandy’s and
Rebecca’s right to petition the government guaranteed by Art. I, § 4 of the
Washington Constitution and the First and Fourteenth Amendments of the
United States Constitution?

4. Are the Guardians entitled to attorney fees and costs on appeal,
and should the issue of attorneys fees and costs reserved before the trial
court be remanded and decided there?



II. STATEMENT OF THE CASE.

The Appellants and Respondents on Cross-Appeal are James R.
Hardman, J.D., C.P.G. and Alice L. Hardman, M.S.W., C.P.G. The
Respondent and Cross-Appellant is the State of Washington, Department
of Social and Health Services (DSHS).! Sandra Lamb (Sandy) and
Rebecca are both residents of Fircrest School. CP 21, 110. Sandy was
born in 1956 and is now 52 years old. CP 115. She is a person with
developmental disability with a medical diagnosis of “profound mental
retardation”.” Jd. She is also a person with multiple disabilities including
limited speech and articulation, mild microcephaly, hearing loss, and
hemiplegia. Jd. Rebecca was also born in 1956 and is also a person with
developmental disability with a diagnosis of “profound mental
retardation.” CP 26. She is also a person of no speech, autism,
mircocephaly, self-injurious behavior and aggression. Id. Both have lived

at Fircrest for many years. Rebecca was admitted in 1984, CP 7, and

! James R. Hardman is also “of counsel” to the firm bringing this appeal.

2 Many disabilities rights advocates oppose the use of the term “mental retardation”.
Unfortunately, it is a term of art in federal law, and some state statutes still retain the
term.



Sandy since 1964, CP 1013

James R. Hardman and Alice L. Hardman are Co-Guardians with
independent authority for Sandy and Rebecca. CP 56, 150.

Rebecca’s Guardians’ Report was filed on May 9, 2008, CP 20-54,
and approved on June 6, 2008, CP 58-59. Sandy’s Guardian Report was
filed on April 16, 2008 and refilled on May 2, 2008, CP 109-146, and also
approved in June 6, 2008, CP 148-149. Each Report is sworn under oath
and includes an attached “Advocacy Report of James R. Hardman” for the
period through February 2, 2008.* CP 39-54; 130-145.

A Supplement to Guardian’s Report Regarding Guardian Fees was
filed. CP 188-190. A Declaration of James R. Hardman regarding his
hourly rate of guardian fees was filed. CP 192-195. Finally, a Guardians’
Supplemental Declaration regarding Ongoing Advocacy Activities was |
filed. CP 196-202. The Reports and Declarations are incorpofated by
reference as if fully set forth here and describe in detail the advocacy
undertaken by the Guardians in defending the Sandy’s and Rebecca’s civil

and Constitutional rights. There were no opposing declarations filed by

3 Sandy was moved during “downsizing” in 2004 to Rainier School, another residential
habilitation center in Buckley, Washington. The Guardians filed suit for damages under
the Abuse of Vulnerable Adults Act, Chapter 74.34 RCW. The Guardians obtained a
settlement exceeding $ 300,000 for 3 residents forcibly moved, and much smaller
amounts for 2 others. Sandy was eventually readmitted to Fircrest and is doing much
better now. ‘

* The date 2007 is a scrivener’s error.



DSHS.

At the hearing on June 6, 2008, the Court Commissioner Eric
Watness approved the Reports and approved the guardian fees requested.
CP 58-59; CP 148-149. The Commissioner awarded $ 175.00 per month
as an advance guardian fee allowance for routine services, and an
additional $ 150.00 per month advance guardian fee allowance for special
advocacy activities. Id. The Commissioner, however, as a condition to
approving these fee allowance, required the Guardians at the next
guardian’s report, when the fees would be subject to approval, to “submit
a report specifically reporting the time spend on advocacy and specifically
relating the benefit conferred by that advocacy” on Sandy and Rebecca.
Id.

A Motion to Revise was filed by DSHS. CP 206-215. A Response
was filed by the Guardians. CP 216-228. The Response includes a
transcript prepared by counsel for the Guardians of the hearing before the
Commissioner. CP 226-228. A hearing was held on August 28, 2008
before Judge Steven Gonzales. CP 233. A presentation hearing was held

on September 5, 2008. CP 234.° The resulting order found that “political

* The Guardians were under the impression a court reporter was taking the record of the
August 28, 2008 hearing because the hearing was delayed pending arrival. The record of
the hearing appears to be lost and no record was apparently kept of the September 5,
2008 hearing.



and lobbying activities are outside the scope of their [sic] guardianship of
Ms. Lamb. The Guardian’s request for extraordinary fees for the next
reporting period is denied to the extent that those fees relate to political
and lobbying activities.” CP 236. The Guardians were permitted
extraordinary fees for community outreach and awarded fees of $ 75 per
month for special advocacy fees. CP 236.

The Guardians filed a Motion for Reconsideration and a Brief in
Support. CP 238-261, 262. DSHS filed a Response, CP 257-281, and the
Guardians filed a Reply, CP 282-288. The Court denied the Motions
without further elaboration. CP 289-292. Notices of Appeal and Cross-
Appeal were timely filed.

III. ANALYSIS.

Standard of Review: De Novo Review of the Motion to Revise.®

This Court reviews the superior court’s ruling, not the
commissioner’s. All commissioner rulings are subject to revision by the
superior court. RCW 2.24.050; see also CONST. art. IV, § 23. Once the
superior court makes a decision on revision, the appeal is from the

superior court's decision, not the commissioner’s. State v. Hoffinan, 115

§ Different standards of review may apply in any given guardianship case depending on
the type of decision. However, review of appointment of a guardian, removal of a
guardian, the necessity for appointing a guardian ad litem, or findings of incapacity, or
the like are not raised in this appeal.



Wn. App. 91, 101, 60 P.3d 1261 (2003). The superior court’s decision is
reviewed de novo. In the Matter of the Marriage of Langham and Kolde,
153 Wn.2d 553, 106 P.3d 212 (2005).

The commissioner, a superior court judge, and now this Court
review guardianship matters to ensure the best interests of the
incapacitated person are protected. “[U]ltimately it is the court’s duty to
protect the ward’s interests. The court having jurisdiction of a
guardianship matter is said to be the superior guardian of the ward, while
the person appointed guardian is deemed to i)e an officer of the court.”
Séatﬂe-Fz’rst National Bank v. Brommers, 89 Wn.2d 190, 200, 570 P.2d
1035 (1977).

ISSUE 1: State Law and Public Policy

Impose; Duties on Guardians to

Engage in Advocacy

for Sandy’s and Rebececa’s
Constitutional Rights.

Guardians have a duty of advocacy concerning the residence,
health care, treatment and services of the incapacitated persons. There is
no uniform rule imposing a limitation on a guardians’ advocacy, and there
should be none. Guardianship cases sound in equity, and in adjudication
of equitable issues “the focus remains on the equities involved between
the parties” as opposed to status of guardian and government agency.

Vasquez v. Hawthorne, 145 Wn.2d 103, 107-08, 33 P.3d 735 (2001).



Rather than relying on analogy, equitable claims must be analyzed under
the specific facts presented in each case.” /d. Case law may provide
guiding principles. But those principles are “not exclusive” factors; they
are intended to reach all relevant evidence. d.

The Legislature, for example, imposes general duties of advocacy
on guardians. The opening section of Chapter 11.88 RCW providing for
appointment of guardians states the appointment of a guardian is intended
to protect the liberty and autonomy of incapacitated persons. RCW
11.88.005. (App 1) The Legislature has also imposed duties generally on
guardians to protect and maintain Constitutional rights. RCW
11.92.043(4). (App 2-3)

The Legislature recognizes that people with disabilities like Sandy
and Rebecca need someone to speak for them because they cannot speak
for themselves, and that the assistance of a Guardian is needed, to exercise
rights and interests concerning their residence, health care, treatment, and
services and to protect and maintain Constitutional rights.

Similarly, Standards of Practice of the Washington Statc Certified
Professional Guardian Board (CPG Board) are promulgated under the
auspices of the Washington Supreme Court. GR 23(c)(2)(ii). These
Standards -- applicable to the Guardians in this case -- reiterate the need

for assistance, advocacy, and the protection of Constitutional rights, and



how these typical guardian activities are effectuated under the supervision
of the guardianship court.”

When a certified professional guardian is engaged in decision-
making about any issue, a guardian refers not only to RCW 11.88.005, but
to decision standards of the CPG Board. CPG Board Standards of
Practice 402, 402.1, 402.2. (App 4) These standards describe a sliding
scale of decision-making relative to the level of incapacity. This is easier
said than done in most cases because human perception, understanding
and action cannot be reduced to a simple graph. But generally speaking,
as the degree of incapacity increases, the decision-making power of a
guardian shifts from honoring preferences to protecting best interests. The
decision-making standard is always applied in an individual case and
based on the unique circumstances of the particular application of the
standard, and not according to some “one size fits all” rule.

The degree of incapacity in this case is extremely profound. Sandy
and Rebecca are unable to verbally articulate preferences because they are
persons with no speech. The Guardians might be able to discern whether a
reaction to an event is positive or negative, but when it comes to important

future considerations like residential care, medical treatment, and services,

7 The “guardianship court” in this case is the Ex Parte Department of the King
County Superior Court which hears guardianship cases for that court.



Sandy and Rebecca are not able to express preferences must less
understand the consequence of any possible choices within the meaning of
the SOPs. The best interests of Sandy and Rebecca are thus controlling in
this case.

The Guardians have a recognized duty to protect generally the
Constitutional rights residents of incapacitated persons, subject to the
guardianship court’s supervision. CPG Board Standards of Practice 400,
401. (App4) One of these general and fundamental Constitutional rights
of all citizens is the right to petition. Incapacitated persons including
Sandy and Rebecca enjoy these rights. They may communicate and
associate freely with others for political reasons. 42 C.F.R. § 483.420.%
(App 8-9) In fact, those federal regulations require the State to
“encourage individual clients to exercise their rights as clients of the
facility [and] as citizens of the United States,” 42 C.F.R. § 483.420(3), and
to “ensure clients the opportunity to communicate, associate and meet
privately with ihdividuals of their choice, and to send and receive
unopened mail”, 42 C.F.R. § 483.420(9), and to “ensure clients the
opportunity to participate in social, religious, and community group

activities, 42 C.F.R. § 483.420(11). The State’s opposition to the exercise

% See, e.g., Martyr v. Bachik, 770 F.Supp. 1406 (D.Or. 1991) (preliminary injunction);
Martyr v. Mazur-Hart, 789 F.Supp. 1081 (D.Or. 1992) (permanent injunction).



of residents’ rights in this case is contrary to these federal rules,
jeopardizes federal funding, and is reprehensible.

The Standards of Practice also impose thebduty on the guardian to
protect some specific Constitutional rights in specific contexts. Some
examples: the right association must be protected in the context of
residential decision-making, CPG Standard of Practice 404.4 (App 5); the
due process rights of persons in the care and custody of the State by
exercising informed consent regarding care, treatment and services, CPG
Board Standard of Practice 405° (App 5); and, the due process rights of
persons in the care of the State to ensure the care, treatment and services is
appropriate, CPG Board Standard of Practice 405.1 o (App 5) The
Court may take judicial notice that the State asserts in the regular course

of a guardianship case that these are rights to be exercised by guardians

’ E.g., Zinermon v. Burch, 494 U.S. 113 (1990), the Court held a hospital violated due
process by admitting a non-objecting person who lacked capacity to consent to own his
own admission.

Y| g, Youngberg v. Romeo, 457 U.S. 307 (1982), the Court held that an involuntarily
held individual with “profound mental retardation” had a Constitutional interest in safe
conditions of confinement, freedom from undue restraint, and minimally adequate
treatment (known as “active treatment™), and a Constitutional right to adequate food,
shelter, clothing, and medical care.
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upon appointment. !

Constitutional rights are to be protected against infringement by
third parties. This duty is an ethical one: “The guardian shall protect the
incapacitated person's rights and best interests against infringement by
third parties.” CPG Board Standard of Practice 403.8. (App 5) The
State is a third party and is opposing the rights of residents. The State also
has physical custody of the incapacitated persons and is responsible for the
care, treatment, and services provided. The State cannot be counted on to
protect Sandy and Rebecca’s Constitutional rights because those rights
directly conflict with the State’s fiscal or administrative interests opposing
the residents’ rights.

Where Sandy Lamb and Rebecca Robins live, and the nature and
quality of the medical and other services they receive, are subject matters
falling squarely within the duty of the Guardians. This duty to
affirmatively protect (i.e., advocate) Sandy and Rebecca takes on
heightened importance because of the unique facts in this case. As

described in the Declarations filed by the Guardians, Sandy and Rebecca

' See, e.g., Petition for Appointment of Successor Guardian, In the Guardianship of
Joshua Downing, Pierce County Superior Court No. 01-4-01782-1. The Petition
requested that a guardian “requires specific protection and assistance for: 1) the right to
decide who should provide care and assistance and the right to consent to or refuse
routing or emergency medical treatment; 2) The right to control the financial aspects of
his life; 3) The right to decide matters relating to his residential placement and needs; 4)
The right to manage his own health, medications and personal care.”

11



are members of a unique class of persons with disability; DSHS and
disability rights organizations are teamed together and threaten their best
interests; the exercise of fundamental constitutional rights is in their best
interests; and, there is no one else available to protect their rights and best
interests.

The Court’s order puts the Guardians in a pickle. On one hand,
they have duties pursuant to those Standards and guardianship statutes.
Guardianship duties attach regardless of the ability of Sandy and Rebecca
to pay: “The duties of a guardian to an incapacitated person are not
conditioned upon the person’s ability to compensate the guardian.” CPG
Standard of Practice 401.14. (App 4) The Guardians are thus required to
advocate for the best interests and Constitutional rights of Sandy and
Rebecca. On the other hand, the Court has ordered them not to discharge
those duties.

The superior court’s decision is shocking to the best interests of
Sandra and Rebecca. The superior court stripped rights to advocate before
executive and legislative agencies from some of the most vulnerable
people in the State by prohibiting all guardianship activities within the
scope of the protection of Constitutional rights. This was not a decision
based on equitable principles in a guardianship case, but a decision based

on the untenable ground that access to the courts is enough.
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In this case, the Guardians’ advocacy activities are within the
subject matter relating to residence, care, treatment and services of Sandy
Lamb and Rebecca Robins. Because all of the Guardians’ activities are
limited to those subjects, their advocacy before legislative, executive,
administrative and other community forums is proper. Modification of the
guardianship to limit the Guardians’ duties and powers can only occur if it
is in the best interests of Sandy and Rebecca. See RCW 11.88.120(4).
(App 10) Granting the Motion to Revise and reducing the guardian fee
allowance to § 75 per month was not in their best interests.

For the reasons above, this Court should reverse the superior
court’s order on revision and reinstate the Commissioner’s Order. The
Commissioner approved continued advqcacy for residents, and approved a
guardian fee allowance, based on the equitable factors discussed above,
subject to demonstration at the time of the next guardians’ report that
those activities were within the scope of issues surrounding Sandy’s and
Rebecca’s residence, care and treatment, also discussed above.

ISSUE 2: State Regulations, Including

Chapter 388-79 WAC, are Pre-Empted by
42 U.S.C. § 1396p(a)(1) and (b)(1).

Summary of Argument. Because we are concerned here with

Sandy’s and Rebecca’s best interests concerning their income vis-a-vis the

State’s interest in their income, a discussion of their income eligibility for

13



ICF/MR services, and federal and state estate recovery rules in the
Medicaid context is necessary.

With federal Medicaid law as the backdrop, Section A below
discusses “income eligibility” that qualifies them for ICE/MR services.
Sandy and Rebecca are eligible to receive up to 300% of the SSI cash
benefit standard. Alternatively, the social security disability benefits or
railroad retirement benefits are not considered as income for eligibility
purposes.””

Income eligibility is distinguished from the estate recovery
described in Section B. There is nothing in federal Medicaid law that
imposes or authorizes financial liability on Sandy and Rebecca to spend A |
their income on their cost of care. Rather, states participating in the
Medicaid program are prohibited from imposing liens or effectuating
recovery or making adjustments prior to death (with exceptions not
relevant in this case). Similarly, federal law does not impose any financial
liébility on recipients. Nor does it require States to in turn impose

financial liability. Rather, those regulations require States to make a

12 Understanding the federal requirements of the Medicaid Act “present as complex a
legislative mosaic as could possibly be conceived by man”, City of New York v.
Richardson, 473 F.2d 923, 926 (2nd Cir. 1973). Indeed, “clarity is recognized as totally
absent from the Medicare and Medicare statutes”, Beverly Community Hospital Assn. v.
Belshe, 132 F.3d 1259, 1266 (9th Cir. 1997) cert denied 119 S.Ct. 334 (1998), and
Medicaid statutes and regulations are “among the most completely impenetrable texts
within human experience” constituting a “dense reading of the most tortuous kind”,
Rehabilitation Ass’n of Va., Inc. v. Kozlowski, 42 F.3d 1444, 1450 (4th Cir. 1994).
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calculation after a recipient’s eligibility is established prior to submitting
the State’s costs for federal matching funds.

Section C, below, reveals statute statutes, consistent with federal
law, do not impose financial liability on Sandy’s and Rebecca’s income
(with exceptions not relevant here). One series of statutory provisions
permits recovery from “estates”. A WAC extends the definition of
“estate” far beyond the federal definition and falsely references a statute
having nothing to do with ﬁnanéial liability as authority for its
promulgation. Resident trust accounts may be liable for reimbursement
for cost of care under another statute. But that liability ceases upon the
appointment of a guardian. Remarkably, under the circumstances of this
case, there is no valid state law authority that expressly imposes financial
liability on Sandy and Rebecca to spend their income to the State.

Section A. Sandra’s and Rebecca’s Income Eligibility and
Treatment under Federal Statutes and Regulations.

Medicaid was enacted in 1965 as Title XIX of the Social Security
Act, 42 U.S.C. secs. 1396 et seq. Initially, cash assistance was provided
under Title I (Old Age), Title X (Blind), Title XIV (Disabled) and Title
IV-A (Aid to Families with Dependent Children), and medical assistance
under Medicaid accompanied that cash assistance. These groups were

considered categorically needy (CN). The Social Security Act
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Amendments of 1972 replaced cash assistance for those groups with the
Supplemental Security Income (SSI) program, and redefined Medicaid
eligibility by referencing SSI medical and financial eligibility. 42 U.S.C. §
1396a; 42 CFR §§ 435 et seq.

The usual SSI income standard is § 1,752.00 per year or § 145.00
per month. 42 U.S.C. § 1382(a)(1)(A) (App 40). The SSI reduced
income standard for a resident of an ICF/MR (other facilities are not
relevant here) is $ 360.00 per year or $ 30.00 per month. 42 U.S.C. §
1382(e)(1)(B)() (App 45).

All aged, blind, and disabled persons receiving or deemed to be
receiving SSI benefits are considered CN. 42 U.S.C. § 1396a(a)(10)(A)
(App 21-25); 42 C.F.R. § 435.120. (App.) The mandatory CN group is
set forth in 42 U.S.C. § 1396a(a)(10)(A)(i) (App 21-22). Optional CN
groups are set forth in 42 U.S.C. § 1396a(a)(10)(A)(i) (App 22-25)
There are two optional CN groups under the State Medicaid Plan. First,
residents of ICF/MR who would be eligible for cash assistance' if he or

she was not residing in an ICF/MR, 42 U.S.C. § 1396a(a)(10)(A)(i)(IV)

Bitis important at this point to understand the distinction between the cash benefits
received from social security disability and railroad retirement from the cash benefits
received under SSI. Sandy and Rebecca do not receive cash benefits under the SSI
program. They qualify for Medicaid using the income eligibility standards in SSI, and
those income eligibility standards refer to cash benefit amounts tied to the SSI program.
When cash benefits are referred to here, they are standards under the SSI program.
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(App 23); 42 C.F.R. 435.211 (App 48B) ; State Medicaid Plan,
Attachment 2.2-A, Page 9¢ (Paragraph B(2)) (App 48C) ; and, second,
residents of ICE/MR who would not be eligible for SSI cash assistance
because of the reduced income standard and whose income does not
exceed more than 300% of the maximum SSI benefit, 42 U.S.C. §
1396a(a)(10)(A)G)(V) (App 23); 42 C.F.R. § 435.236 (App 48D); State
Medicaid Plan, Attachment 2.2-A, Page 19 (Paragraph B(12)) (App 48E-).
Sandy and Rebecca may be eligible under other optional CN
groups, but fall squarely within the CN optional group described by 42
C.F.R. § 435.236 and State Medicaid Plan. The consequence is that they
may earn up to 300% of the maximum SSI benefit and remain eligible.
The SSI payment standard for a single individual is $ 674.00."
300% of that figure is $ 2,022.00 per month. Sandy and Rebecca each
have income less than $ 2,022 per month. Based on 2008 income
received, Sandy’s income and Rebecca’s income on a monthly basis is
much lower. CP 22, 111. Pursuant to 42 C.F.R. § 435.236, they may have
income up to § 2,022.00 per month and their financial eligibility is not
affected. (Though this is called an “income cap” it allows income up to a

ceiling.) In addition to income eligibility, residents must also be resource

1 Social Security Online, “Automatic Increases, SSI Federal Payment Amounts” at
http://www.ssa.gov/OACT/COLA/SSLhtml, accessed February 21, 2009 (App. 46).
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eligible each month. It is not in dispute that the SSI resource limit is $
2,000.00 in any given month. There is no need to do any further
calculations for establishing income or resource eligibility. Sandra and
Rebecca are clearly eligible.

The foregoing assumes that all of Sandy’s and Rebecca’s income is
counted as income under SSI financial eligibility rules. However, that is
not the case. Regardless of the income eligibility standard applied, at the
threshold level income must be countable, i.e., it is either income or it is
not income. For example, the most restrictive income standard is the
statutory entitlement to a cash benefit of $ 360.00 per year or $ 30.00 per
month described earlier. Countable income is deducted from the benefit
dollar for dollar and the balance is the cash payment a resident is entitled
to receive. 20 C.F.R. § 416.420 (App 47-48). If Sandy and Rebecca have
income in excess of the statutory benefit amount, they are rendered
ineligible. 20 C.F.R. § 416.1100 (App 78). Monthly countable income is
calculated by evaluating it and determining first, and in relevant part,
whether it is considered income or “not income”. 20 C.F.R. § 416.1103
(App 79-81). Sandy’s social security disability income and Rebecca’s
railroad retirement income are considered unearned income. 42 U.S.C. §
1382a(a)(2)(B) (App 72). Wages obtained by either in sheltered

workshops is earned income. 42 U.S.C. § 1382a(a)(1)(C) (App. 71).
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However, income must be “actually available” to be counted as
income in the first place. If it is not actually available, it is not income.
There are three relevant categories that make Sandra’s and Rebecca’s
income “not available”.

First, income that cannot be expended to obtain food and shelter is
not income. 20 C.F.R. § 416.1103 (App 79-81). In this case, the income
is deposited into the resident trust fund at Fircrest. The funds cannot as a
matter of state law expended for any Medicaid services under Title XIX.
WAC 388-835-0350 (App 83). It is not in dispute that ICF/MR services at
Fircrest School include food and shelter. Since the funds cannot be paid
for food and shelter at Fircrest, the funds therefore are not available
income.'® The fact they are not paid to the State in no fashion diminishes
the services the State is required to provide.

Second, the provision of guardian services is a loan of services.
The trial court pre-authorized the service as well as the payment of
guardian fees prior to the receipt of any monthly income. Sandy and
Rebecca are thus required to pay off that loan. 20 C.F.R. § 416.1103(f)
(App 80). The monthly guardian fee allowance and approval and payment

of fees in the ordinary course means the income is not available to Sandy

15 Residents can, however, use income to pay for state provided meals at the cafeteria or
go off-campus to pay for meals. DSHS does not pay for cafeteria items or for off campus
meals.
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and Rebecca. Typical court orders awarding guardian fees say so.

Finally, the provision of guardianship services is in-kind assistance
an individual receives pursuant to a government social services program.
20 C.F.R. §416.1103(b) (App 79-80). As certified professional guardians,
the Guardians in this case provide social services in a legal context as set
forth in the CPG Standards of Practice and under the auspices of an
agency created by the Washington Supreme Court.

Regardless of the income eligibility standard applies, payments for
guardianship fees for residents of ICF/MR are considered “not available”
to Sandy or Rebecca when determining their income eligibility.

Income eligibility for the medically needy (MN) is the same as the
optional CN but arises in circumstances that are not relevant here. Persons
in the MN group are those who would otherwise qualify for (in relevant
part) ICF/MR services, have excess income or resources, and who have
incurred medical expenses he or she cannot pay. 42 C.F.R.
435.301(a)(1)(ii) (App 84-85). The same SSI income eligibility rules
applied for CN groups are applied for MN groups. 42 C.F.R. §
435.831(b)(2) (App 86). MN income eligibility rules cannot be more
restrictive than CN rules. 42 U.S.C. § 1396a(a)(10)(C), (17), (1)(2). (App

25,30-31, 35).
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The purpose of the MN program is to allow an individual to “spend
down” income and resources by paying medical expenses, regardless of
reimbursement under other programs. 42 U.S.C. § 1396a(a)(17)(D) (App
30-31). States have the option of allowing the individual to pay the
“spend down” amount to the State for medical expenses so that the
individual does not incur medical expenses. 42 U.S.C. § 1396b(f)(2)(B).
In this case, however, there are no income or excess resources to “spend
down”. The MN “spend down” rules do not apply here.

The Guardians do not claim that MN rules do not apply in every
case. Indeed, those rules seem to apply if income is accumulated and
exceeds the resource limitation of $ 2,000.00. In such a case, the amount
of resources is in excess of resource eligibility standards and may be
subject to MN “spend down” rules.

In conclusion, under Medicaid law, Sandy and Robin are income
eligible for continued residence at ICF/MR. Calculating income eligibility
is performed by determining the applicable income eligibility standards in
the SSI program. Regardless of the income eligibility standard, however,
money expended for guardian fees is considered as not available to them.

Section B. Federal Medicaid Law Prohibits Liens, Adjustments, and
Recoveries from Sandy’s and Rebecca’s Income.

i. The Legal Framework. The Medicaid program is a jointly
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funded cooperative venture between the federal government and the states.
42 U.S.C. § 1396. Acting within broad federal guidelines, each state
establishes its own eligibility groups; decides on the types, range, amount
and duration of services; determines its own administrative and operating
procedures; and, decides payment levels for services rendered by
providers. 42 C.F.R. § 430. Many details of each state’s Medicaid
program are described in the state’s Medicaid Plan. The program is
administered at the federal level by the Center for Medicare and Medicaid
Services (CMS) (formerly known as Health Care Financing
Administration or HCFA). Federal regulations are codified at 42 C.F.R.
Parts 430-456. The State Medicaid Manual published by CMS provides
informal administrative guidance. States also implement the Medicaid
program with legislation and administrative regulations.'®

ii. Federal Law is Construed to Effectuate Sandy’s and Rebecca’s

Best Interests. This Court should construe federal statutes so that the
administration of the program is in the “best interests” of the recipient

because the State is duty-bound to administer the Medicaid program for

16 See generally Chapters 74.04, 74.08, and 74.09 RCW. Issue 2 relies predominantly on
federal law, and state law must conform, citation to state statutes and regulations are not
usually necessary. The provisions of Title 74 are to be administered to conform to federal
requirements with respect to the receipt of federal grants or funds. RCW 74.05.050. Any
ambiguity is interpreted by the Court in favor of a construction that most likely to satisfy
JSederal laws regarding the receipt of federal funds. RCW 74.05.055. In the event of
conflict between a provision of chapter 74.05 and federal requirements, state law is
inoperative to the extent of the conflict. RCW 75.05.055.
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that purpose. Each State must administer the Medicaid program in the
“best interests of the recipients.” 42 U.S.C. § 1396a(a)(19) (App 31). The
Act and its implementing regulations must be construed liberally in favor
of the Medicaid recipient. Cristy v. Ibarra, 826 P.2d 361 (Colo. Ct. App.
1981) (App 60-63). |

iii. Federal Law Does Not Impose Financial Liability” on Sandy
and Rebecca.

The federal lien and recovery statute (42 U.S.C. § 1396p) (App
150-164) imposes a comprehensive and exhaustive scheme of limitations
on States to impose liens and to collect or recover for Title XIX services
provided by the State. Under limited circumstances, States may impose
liens and may make “adjustment or recovery” to recover costs expendedi
for Title XIX medical assistance. 42 U.S.C. § 1396p(a) (liens); 42 U.S.C.
§ 1396p(b) (“adjustment or recovery”). The limitations in 1396p are
8

express, in terms of general prohibition with limited exceptions.!

No lien may be imposed on “property” (i.e., real or personal

' The term “participation” or the phrase “participation in cost of care” is avoided to
avoid confusion because of other Medicaid regulations that discuss participation of
providers in the Medicaid program; participation by the State in the Medicaid program;
and federal financial participation in the Medicaid program. Imposing “financial liability”
is also a more accurate term to the extent a Medicaid recipient, in this case an ICF/MR
resident(s), is required to apply his or her social security benefit to pay towards his cost
of care.

'8 The burden of proof generally rests with the party claiming the benefit of an exception.
NLRB v. Kentucky River Community Care, Inc., 532 U.S. 706, 121 S.Ct. 1861, 149 L.Ed.
2d 939 (2001).
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property, or choses in action) prior to death. The relevant exception
permits imposition of a lien on real property prior to death. A condition
precedent for that exception is a case where an individual is required as
condition to receiving services to spend funds for his or her cost of care.
There is no requirement in 1396p, however, requiring States to impose the

requirement on individuals to spend for their own cost of care, and there is

no requirement in 1396p imposing the requirement directly on individuals.

The State is prohibited from making any adjustment or recovery
from the property of an individual until death, and then it may do so only
from the probate estate of the individual. 1396p(b)(1) imposes similar
prohibitions on adjustments and recoveries. There is a general prohibition
against adjustments and recoveries against property. 42 U.S.C. §
1396p(b)(1). The relevant exception limits recoveries to estates. 42
U.S.C. § 1396p(b)(1)(B). “Estate” is defined as a probate estate. 42
U.S.C. 1396p(b)(4) (App 152). 1396p(b)(1) is also clear. Sandra and
Rebecca are still living. The exception does not apply The State in this
case cannot adjust or recover against the income of Sandy or Rebecca.

Implementing regulations support this interpretation of the
exception. “[TThe agency may place a lien against the real property of an
individual at any age before his or her death” when (a) the individual is an

“inpatient of a medical institution and must . . . apply his or her income to
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the cost of care as provided in secs. 435.725, 435.832 and 436.832” and
(b) the individual is institutionalized and not expected to return home. 42
C.F.R. § 433.36(g)(2) (App 165-166). The phrase “must . . . apply his or
her income to the cost of care as provided in [the cited regulations]”
cannot be read outside the context of the exception to which it applies:
like 1396p(a) and 1396(p), 42 C.F.R. § 435.725 (App 167-169) applies
only when a State imposes financial liability in conjunction with imposing
a real estate lien prior to death.

Similarly, 42 C.F.R. § 435.725 does not impose financial liability
on individuals because its purpose is to impose a limitation on States, not
on individuals. 42 C.F.R. § 435.725 requires the State to reduce its
payments for ICE/MR services by the amount of financial liability
imposed on the individual when a lien is imposed prior to death pursuant
to 1396p. The calculation under this regulation is solely to ensure the
correct amount of federal matching funds. States are thus prohibited from
claiming FFP on the total cost of monthly care, getting FFP, and then
collecting again from the recipient to reduce expenditure of State funds
already matched. The purpose of 42 C.F.R. § 435.725 is to require States
to reduce its payments by the amount of State financial liability imposed
and seek FFP only on the reduced amount. James on behalf of State of

Alabama v. Harris, 499 F.Supp. 594 (M.D.Ala.1980), aff’d 650 F.2d 814
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(5th Cir. 1980) (App 170-174).

Furthermore, 42 C.F.R. § 435.725 does not concern eligibility or
threaten a loss of eligibility. Rather it concerns a post-eligibility
calculation and assumes the individual is already eligible as one of the
classes of individuals under 42 C.F.R. § 435.725(b). For example, income
disregarded in “determining eligibility” is considered in the calculation, 42
C.F.R. § 435.725(c), indicating what we already imow, that income
eligibility is determined under SSI rules, not by this regulation. The
deduction for calculating FFP should not be confused with treatment of
income for establishing eligibility discussed earlier in this Brief.

In conclusion, the federal Medicaid estate recovery statutes and the
related regulations cited above do not impose financial liability on the
residents in this case. Far from creating any financial liability, Sections
1396p(a) and/or 1396p(b) prohibit liens or encumbrances by the State on
the property of the residents. Arkansas Dept. of Health and Human Servs.
v. Ahlborn, 547 U.S. 268, 126 S.Ct. 1752, 164 L.Ed 2d 459 (2006). State
statutes and regulations which are in conflict and inconsistent are
inoperative. Id. (App 175-191).

Section C. State Statutes and Regulations Imposing Financial Liability are
Inoperative to the Extent they are Inconsistent.

State statutes address imposing financial liability and recovering
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for cost of care for residents of ICF/MR. There are two sets of relevant
statutes in Title 43.20B and in Title 71A. These statutes do not apply to
Sandra and Rebecca. RCW 43.20B.410 et seq expressly limit imposition
of financial liability to the “estates” of residents of ICF/MR. RCW
71A.20.100 does authorizes disbursements from a resident trust account
for reimbursement for cost of care, but that authority terminates when a
guardian is appointed. That statute also does not apply to Sandy and
Rebecca.

First, the purpose of RCW 43.20B.410 through RCW 43.20B.455
(App 200-212) is to impose financial liability for the cost of care on
residents of ICF/MR. However, like (and consistent with 1396p) these
statutes impose liability only on “estates” of residents of ICF/MR. Again,
only “estates™ are liable for cost of care. RCW 43.20B.415. There is a
process for serving a notice of finding of financial responsibility. RCW
43.20B.430. The recovery is limited to prospective care; reimbursements
for cost of care are not allowed. RCW 43.20B.440. Because Sandra and
Rebecca are still living, these statutes do not impose financial liability and
do not apply to them.'”

Second, resident trust accounts may be liable for reimbursement

" In any event, there is nothing in the trial court record showing compliance with
these statutes.
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for cost of care under the limited circumstances set forth in RCW
71A.20.100 (App 213). The statute in relevant part authorizes the
Secretary to make disbursements for reimbursement for cost of care to the
extent a process is followed for a notice of and finding of financial
responsibility.” RCW 71A.20.100. However, once a guardian is
appointéd and DSHS has letters of guardianship on file, the Secretary’s
authority to make these disbursements under state law terminates. Id.

These statutes do not apply to this case. There is no other known
relevant statute requiring residents of ICF/MR to spend from their trust
account or authorizes DSHS to impose financial liability. Assuming
without agreeing there is such a statute or regulation, it would be limited
in operative effect by 1396p.

WAC 388-835-0925 to 835-0955 (App 214-220) appears to
impose financial liability on residents of ICF/MR. They in turn rely on
RCW 71A.20.140 (App 221) as authority for their adoption. However,
RCW 71A.20.140 is not relevant at all, at the reference to statutory
authority is false. Compare RCW 71A.20.140 (authorizing the Secretary
to hold residents for a limited time) with WAC 388-835-0940(1) (App

218) (extending the definition of “estate). These regulations are not valid

20 Again, there is nothing in the record to show compliance with this statute.
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because they are premised on a false statement of statutory authority.

Assuming without agreeing the regulation is otherwise valid, this
WAC is inoperative because it is inconsistent with 1396p(b)(1) limitation
on adjustments and recovery to estates and far outside the scope of the
federal definition of “estate” in 42 U.S.C. § 1396p(b)(4) (App 152). These
WAC provisions therefore do not apply to Sandy and Rebecca because
they are still living.

Second, and similarly, Chapter 388-79 WAC (App 222-224) does
not apply to Sandy and Rebecca because it is inoperative. It is based on a
mistaken premise that federal law authorizes Sandy and Rebecca to spend
for their cost of care as a condition of receiving ICF/MR services. WAC
388-79-010; WAC 388-79-050(4)(b)(1). But there is no financial liability
imposed under federal law and no federal regulations limits deductions
except in the context of calculating FFP. 388-79 conflicts with 1396p and
is inoperative.! |

Other relevant statutes manifest a strong public policy against
recovery from resident trust accounts. Federal law prohibits commingling

of resident trust funds with that of the State. 42 C.F.R. §483.420(b)(1)(ii).

2l Chapter 388-79 WAC and WAC remain operative to the extent that the State imposes
liens on real estate of ICF/MR residents while they are living or imposes recovery on
estates. Similarly, WAC 388-835-0925 to 835-0955 remains operative to the extent it
applies to probate estates.
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(App 9). State law makes it a criminal offense to improperly handle
patient trust accounts. RCW 74.09.270. (App 225) RCW 74.09.260
prohibits excess charges. (App 226). State regulations plainly say
“resident trust accounts cannot be charged for services provided under
Title XVI.” WAC 388-835-0350 (App 83). There are no exceptions.

Section D. ALTERNATIVELY, Advocacy Services are “Extraordinary”
within the Meaning of Chapter 388-79 WAC.

Assuming without agreeing that Chapter 388-79 WAC and WAC
388-835-0925 to 835-0955 are operative, advocacy activities in this case
are “extraordinary”. WAC 388-79-010. None of the definitions in WAC
388-79-020 are in dispute.

There is no dispute that the Guardians rendered advocacy services
on behalf of Sandra Lamb and Rebecca Robins, WAC 388-79-030 limits
the amount of fees in court orders unless otherwise modified by the
procedures in WAC 388-79-040. In relevant part, the amount of
guardianship fees approved shall not exceed $ 175.00 per month unless
increased by the court. WAC 388-79-030. The procedure in WAC 388-
79-040 refers only to the period through August 31, 2003. On and after
September 1, 2003, WAC 388-79-050 applies. If the fees are $ 175.00 or
less, the State does not count the $ 175.00 as available income. If the fees

are more than $ 175.00, notice must be given, and DSHS considers
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various factors to determine whether or not the State will count the
requested fee as available income. WAC 388-79-050(4). The only
relevant factor here is whether or not guardianship activities constitute
“extraordinary services.” WAC 388-79-050(4)(b)(iii).

“Extraordinary services” include unusually complicated property
transactions; substantial interactions with adult protective services or
criminal justice agencies; extensive medical services setup needs and/or
emergency hospitalizations; and, litigation other than litigating an award
of guardianship fees or costs. WAC 388-79-050(4)(b)(iii)(A)-(D). The
court, however, makes the final decision on whether or not income is
deemed available for purposes of contributions to cost of care. WAC 388-
79-050(4)(c). Other provisions not mentioned are not relevant here.

In summary, the WACs reqognize a guardian’s authority to engage
in extraordinary service, the Court’s authority to approve fees for such
services, and the Court’s authority to order payment for such services from
an incapacitated person’s income.

The interpretation of the phrase “extraordinary services”‘ is at issue.
The Court interpreted WAC 388-79-050(4)(b)(iii) as not including
advocacy activities directed at legislative, executive, administrative
agencies, and local governments. The phrase “such as” clearly indicates

the examples are not exclusive. A principle of statutory construction
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applicable here is that of noscitur a sociis, which provides th single word
in a statute should not be read in isolation, and that "the meaning of words
may be indicated or controlled by those with which they are associated."
State v. Jackson, 137 Wn.2d 712, 729, 976 P.2d 1229 (1999). The pattern
or common theme emerging from the four examples given demonstrates
that advocacy services fit within the scope of the term “extraordinary
services.” Generally, WAC 388-79-050(4)(b)(iii)(A), (B), (C), and (D) all
refer to “complicated”, “substantial”, or “extensive” subject matter which
require and intensive use of time by a guardian. WAC 388-79-
050(4)(b)(iii)(C) and WAC 388-79-050(4)(b)(iii)(D) both contemplate
interactions with executive or administrative agencies or the courts on
behalf of an incapacitated person. The advocacy services in this case as
laid out on the record affect Sandra Lamb and Rebecca Robins and are
directly related to the residence, the care, treatment, and services provided
to them. There is no indication on the record of any advocacy service
provided which is not related to that subject matter.

In conclusion, the advocacy services are compensable as
“extraordinary services” contemplated by WAC 388-79-050(4)(b)(iii) and
WAC 388-79-050(4)(c) based on the facts and law in the case.

Section E. ALTERNATIVELY, the WACs and Statutes
Unconstitutionally Abridge the Equity Discretion of the Court.
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The Legislature has enacted two relevant statutes relating to
guardian fees in guardianship cases. RCW 11.92.180 (App 300); RCW
43.20B.460 (App 212). In addition, the State has promulgated Chapter
388-79 (App 222-224).

RCW 11.92.180 and RCW 43.20B.460 purports to permit DSHS to
dictate a cap on fees to the courts. Chapter 388-79 has already been
discussed. These statutes and rules are inoperative because they constitute
an unconstitutional abridgement of the powefs of a guardianship court to
determine guardianship matters.

Compensation of guardians is a matter within the sole province of
the superior court. Guardianships cases are within the original jurisdiction
of the superior court. Wash. const., Art. IV, § 6. The power to administer
a guardianship case falls within the general equity powers of the superior
court, and such power is cumulative and concurrent with the powers
exercised by the English court of chancery. Guardianship of Sall, 59
Wash. 539, 542-43, 110 P. 32 (1910). Such equity jurisdiction is based
on that part of Art. IV, § 6 which vests jurisdiction in the superior court
for “such special cases and proceedings as are not otherwise provided for.”
Id., at 546. In the Matter of Guardianship of Adamec, 100 Wn.2d 166,
667 P.2d 1085 (1983). The allowance of fees is part and parcel of the

administration of a guardianship case in equity. See Guardianship of
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Spiecker, 69 Wn.2d 32, 416 P.2d 465 (1966); Guardianship of Kelly, 193
Wash. 109, 74 P.2d 904 (1938) (allowance of fees discretionary with the
court).

The State consistently argued below that federal matching funds
were a source of guardian fees. False. The State consistently argued
below they were state funds earning interest in the State treasury. Also
false. In fact, Sandy’s social security benefits and Rebecca’s railroad
retirement benefits are paid to Fircrest School as representative payee or
federal fiduciary appointed under federal law. Fircrest School is the
representative payee appointed by the Social Security Administration on
behalf of Sandra and Rebecca pursuant to 42 U.S.C. § § 201-234 (Sections
401-434 of the Social Security Act) (Title If) (Old Age, Survivors, and
Disability Insurance).*

There is no federal court jurisdiction. There is no federal law pre-
emption of the court’s jurisdiction in the field. The Social Security
Administration has concurrent jurisdiction. Removal of the representative
payee or suspension of payment of social security benefits to a payee is

within the jurisdiction of the SSA. See generally 42 U.S.C. § 405() (App

%2 The record is not developed with respect to Rebecca’s railroad retirement benefits.
Discussion here is limited to Sandy’s social security benefits. It is assumed by the
Guardians that substantially similar rules apply to fiduciaries for railroad retirement
benefits.
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301-312). No such relief is sought in this case. And disputes between the
representative payee and the beneficiary of public benefits is not covered
by 405(j). The guardianship court has concurrent jurisdiction to determine
Sandy’s and Rebecca’s best interests in the context of a guardian’s
advocacy activities and the fees incurred as result.

Nor is the exercise of superior court jurisdiction barred by the so-
called Anti-Alienation provision of the Social Security Act, 42 U.S.C. 407
(App 313-314), which protects social security beneficiaries against
claimants and creditors. The superior court’s orders regarding the use of
social security benefits are not in the nature of action or legal process at
the instance of a claimant or a creditor against the beneficiary. Section
407(a) of the Act does not bar the use of court orders directed to the State
as representative payee concerning the use of a beneficiary’s monthly
social security benefits.

Guardianship statutes are codified in Chapters 11.88 and 11.92
RCW. Guardianship statutes “are only declaratory of the. power already
and always possessed by courts of chancery, and they will even now
exercise that power concurrently or in aid of a statute.” Weber v. Doust, 84
Wash. 330, 333-34, 146 Pac. 623 (1915). The Legislature has enacted
declaratory statutes regarding the scope of the jurisdiction of the court,

recognizing that in cases of doubt, the court still exercises its jurisdiction.
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RCW 11.96A.020 (App 315). The Legislature has also declared the
original subject matter jurisdiction of the Court to include guardianship
matters and includes anything necessary and proper to carry that
jurisdiction into effect. RCW 11.96A.040 (App 316). Finally, the court
may use all types of orders or legal process to exercise of its jurisdiction.
RCW 11.96A.060 (App 317). Ending all doubt is a statute specifically
authorizing the court exercise discretion to apply funds “not required for
the incapacitated person’s own maintenance and support”. RCW
11.92.140 (App 318-319).

There is no threat to the continuing Medicaid eligibility of Sandra
or Rebecca as discussed earlier. There is no other interest paramount to
the court’s exercise of jurisdiction to protect their best interests. These
statutes declaratory of the common law recognize and confirm the Court’s
jurisdiction.

RCW 11.92.010 (App 320) provides, “Guardians or limited
guardians herein provided for shall at all times be under the general
direction and control of the court making the appointment . ...” A
guardian is responsible to his or her court of appointment. In re Gaddis’
Guardianship, 12 Wn.2d 114, 120 P.2d 849 (1942). The court has the
ultimate say on how the best interests of an incapacitated person are

served by guardians.
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A statute will be declared unconstitutional in the event that the
Legislature abridges the equity powers of the superior court. Blanchard v.
Golden Age Brewing Co., 188 Wash. 396, 63 P.2d 397 (1936). No other
branch of government may abolish or abridge the jurisdiction of the
superior court to exercise a power in equity, or require an alternate process
in such a way as to abolish or abridge the power. Id If that occurs, there
is an unconstitutional encroachment on the judicial power.

RCW 11.92.180 is not merely declaratory of the equity powers of
the superior court. It abridges the court’s power. Most of RCW 11.92.180
is declaratory or procedural, but the provision also says the court may not
award guardian fees or attorney fees over the limits imposed by rule.
Similarly, RCW 43.20B.460 authorizes the State to establish by rule the
maximum amount that may be allowed by the guardianship court. Reading
the two statutes together, DSHS is delegated the authority to set maximum
fee amounts for the courts. Chapter 388-79 implements these statutes.

It is an exclusive function of the guardianship court to review and
approve the payment of guardian fees generally. These two statutes and
Chapter 388-79 are inoperative to the extent (a) they authorize another
agency to set compensation of guardians, (b) implement such an
authorization by establishing an administrative approval procedure, and

(c) deprive the court of concurrent jurisdiction to determine order a
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representative payee to make payments effectuating the best interests of an
incapacitated person and determine that such income is not available.
None of these powers exercised by the court affect the eligibility or the
process of calculating the federal match. DSHS has taken on the court’s
role of regulating, reviewing and approving guardian fees, and the court’s
role for determining what is in the best interests of Sandy and Rebecca,
abridging the power of the court, and such a role is impermissible under
our Constitution.

Issue 3: Violation of Art. I, § 4 of

the Washington Constitution and

the First and 14th Amendments of
the United States Constitution.

A. Violation of the Right to Petition by Prior Restraint.
1. Violation of The Right to Petition.

Every person has fundamental right to petition the government.
The fundamental right in the First Amendment applies through the Due
Process Clause of the Fourteenth Amendment. The right to lobby
legislators and executive branch and administrative officials is
contemplated within this right. California Motor Transport Co. v.
Trucking Unlimited, 404 U.S. 508, 510 (1972). The very purpose of a
guardianship is to exercise the rights and interests of another so long as it
is in the best interests of the other. The Court has ruled that the lobbying

of legislators and executive branch officials is outside the scope of
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guardianship. It follows that the Guardian is prohibited from exercising
the right to petition on behalf of Sandra Lamb and Rebecca Robins. Their
right to petition has been wholly deprived by the Court’s order.

2. The Court’s Order is a Prior Restraint on the Exercise of the

Right to Petition.

The Court’s order represents a prior restraint on the exercise of the
right to petition. Because Sandra Lamb and Rebecca Robins cannot speak
through their Guardians, the Court’s order has the effect of a restraint prior
to the exercise of the right to access to the legislative, executive or
administrative branches of government is forever barred. The plain use of
the word “never” in Wash. const. Art. I, § 4 indicate that prior restraint of
the right to petition is strictly prohibited, or is subject to heightened court
scrutiny. Jno Ino Inc. v. Bellevue, 132 Wn.2d 103, 117,937 P.2d 154
(1997) (as to Art. I, § 5).

B. Effect of the Exercise of the Right: DSHS Lacks a
Countervailing State Interest.

1. DSHS Lacks Standing.

DSHS lacks standing to object to the exercise of fundamental
rights, including the right to petition, by the Sandra Lamb and Rebecca

Robins. 42 C.F.R. § 483.420.

DSHS’ interest in precluding advocacy services which involves the
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residence, and the care, treatment and service that DSHS itself provides
poses an incredible conflict of interest. It can cite no injury in fact arising
from such advocacy activities caused by the Guardians which can be
redressed by denying the right to petition. It can cite no statutory or
regulatory basis for its interest in doing so.

2. The DSHS Interest in Silencing Fircrest Residents is Not
Sufficient to Confer Standing.

There is absolutely no interest of the State affected by the
Guardian’s contact and discussion of these subjects with legislators and
officials on their behalf, and no such a right or interest is paramount to the
best interests of Sandra Lamb and Rebecca Robins. None of these rights
or interests conferred by statute and/or cited by DSHS expressly or
impliedly limits the exercise of the right to petition in this manner. Since
the State lacks any interest in opposing the exercise of the advocacy
services by Guardians of Fircrest School, the right to petition must prevail.

3. Any DSHS Interest is Already Adequately Protected.

Assuming (without agreeing) that DSHS has a cognizable interest
at all, such an interest is adequately protected by means other than
precluding the Guardians’ advocacy activities. DSHS has notice and the
right to be heard regarding the award of guardianship fees. RCW

11.92.180; RCW 43.20B.460. DSHS can challenge the cost of advocacy
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activities in the event they are not directly related to the residence, care,
treatment, and services of Sandra Lamb and Rebecca Robins and therefore
not in their best interests. In addition, DSHS may petition the
guardianship court to modify the guardianship in the best interests of an
incapacitated person. RCW 11.88.120(1), (2), (4). (App 10) The interests
asserted by DSHS are already adequately protected by these statutes.
None of them provide a basis for limiting the exercise of the right to
petition. Since the interests of DSHS are already adequately protected, the
right to petition must prevail. The Order entered by the superior court is
not narrowly tailored to accomplish a legitimate State purposeé.

C. The Scope of the Right. |

The exercise of the right to petition through their Guardians
concerning the residence, care, treatment, and services Sandra Lamb and
Rebecca Robins receive is fundamental and far outweighs any
countervailing interest DSHS possesses. Funding for their residence, care,
treatment and services are all budget dependent. Political will is necessary
to influence and ensure services are adequate, and having an affect on that
will requires contact with the legislative branch, the executive branch,
local government, and administrative agencies including DSHS.

1. Art. I, § 4 of the Washington Constitution Provides Greater
Protection than the United States Constitution.
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The Washington Constitution provides greater support than the
parallel First Amendment of the United States Constitution when it comes
to the exercise of the fundamental right to petition the legislative,
executive and administrative agencies and local governments. Such
additional protection is provided according to the non exclusive, neutral
criteria contained in State v. Gunwall, 106 Wn.2(i 54,58, 720 P.2d 808, 76
A.L.R.4th 517 (1986) and as set forth below. See also State v. Reece, 110
Wn.2d 766, 777-78, 757 P.2d 947 (1988) (stating that the proper inquiry
under Gunwall ié whether "on a given subject matter" the Washington
constitutional provision should give greater protection than the minimum
protection afforded by the federal constitution), cert. denied, 493 U.S. 812
(1989).

(1) The Textual Language.

Art. 1, § 4 provides, “The right of petition and of the people
peaceably to assemble for the common good shall never be abridged.”
The First Amendment states, “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof: or
abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a redress of
grievances.” The textual language declares the right of petition shall never

be abridged, which is similar to that in the First Amendment.
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(2) Textual Differences.

This provision is textually separate in Washington Constitution
from access to the courts and freedom of speech provisions, indicating an
independent reliance or analysis for each provision. The right to petition
is qualified in that the exercise of the right must be for the “public good.”
The text in the Washington Constitution uses the word “never”, which is
not included in the First Amendment.

(3) Constitutional and Common Law History.

The right of petition has its beginnings with the Magna Carta in
1215. Procedures for petitioning the Parliament, the Lord Chancellor in
equity cases, and the “petition of right” proceeding against the Crown are
all founded on the right of petition. In 1669, the House of Commons
resolved that there was an inherent right of every commoner to prepare
and present petitions, and for the Commons to receive it. The Bill of
Rights of 1689 asserted a right to petition the King. Historically, the right
to petition is the primary one, and the right of assembly secondary. The
case of United States v. Cruikshank, 92 U.S. 542 (1876) (App.) reflects the
view that the right to peaceable assemble is for tﬁe purpose of petitioning
the government. See generally The Constitution of the United States of
America, Analysis and Interpretation, Congressional Research Service,

Library of Congress, 1267-71 (2004). This view helped inform the
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adoption of this provision in the Washington Constitution in 1889. Since
that time, it is understood that the right to petition extends to “all
departments of the Government”, including administrative agencies, and
not merely access to the courts. California Motor Transport Co. v.
Trucking Unlimited, 404 U.S. 508, 510 (1972). (App)

(4) Pre-existing State Law.

The right to petition is so fundamental that there is no known pre-
existing state law prior to statehood that supports the existence of the right
or limitations of the right.

The interpretation by a high state court of a similar provision
borrowed from another state prior to statehood may inform the nature and
extent of the right.

(5) Differences in Structure between the Federal and State
Constitutions.

This factor always favors an independent state interpretation. State
v. Russell, 125 Wn.2d 24, 61, 882 P.2d 747 (1994), cert. denied, 115 S.Ct.
2004, 131 L. Ed. 2d 1005 (1995). The federal Constitution is a delegation
of limited, enumerated powers, while the state Constitution is one of
limitation of state governmental powers.

The Constitutional purpose is the protection and maintenance of

individual rights, Wash. Const. art. I, § 1. The United States Constitution
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contains no such parallel provision.

(6) Matters of Particular State or Local Concern.

The exercise of a right to petition by persons with disability
through their guardian is more uniquely a state and local interest than it is
a federal concern. Guardianship cases typically concern the inherent
equity jurisdiction of state courts and each state has different law
concerning the administration of guardianships and the rights of disabled
individuals. In this case, the State is also under a constitutional duty to
support and foster institutions for the developmentally disabled of which
Sandra Lamb and Rebecca Robins are residents. Wash. Const., art. XIII.

2. The Significance of the Right.

The significance of the right is influenced by the many factors,
including but not limited to those set forth in the the Guardians’ Response
to DSHS Motion for Revision, at 6-7, and Guardians’ Response to DSHS
Objection, at 4-5. In summary, Sandy and Rebecca are members of a
unique class of persons with profound disabilities; DSHS and disability
rights organizations oppose their interests; the exercise of fundamental
constitutional rights is in their best interests; and, there is no one else
available to protect their rights and interests. Advocacy activities closely
aligned with their residence, care, treatment and services -- matters clearly

related to their most significant interest -- should not be precluded or
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limited primarily because they cannot speak for themselves and are in the
custody of DSHS.

Residents in state custody retain their constitutional rights.
Youngberg v. Romeo, 457 U.S. 307 (1982). Those rights include a right to
communicate with public officials. Wyart v. Stickney, 344 F.Supp. 373,
379 (M.D.Ala. 1972). (App)

Federal and state statutes and regulations recognize the
Constitutional rights of residents of state facilities. For example, 42 CFR §
420(a), imposing a duty on DSHS to protect client rights to:

(a) allow and encourage individual clients to exercise their rights
as clients of the facility, and as citizens of the United States, including the
right to file complaints, and the right to due process, 42 CFR 420(a)(3);

(b) ensure clients the opportunity to communicate, associate and
meet privately with individuals of their choice, and to send and receive
unopened mail, 42 CFR 420(a)(9);

(c) ensure that clients have access to telephones with privacy for
incoming and outgoing local and long distance calls except as
contraindicated by factors identified within their individual program plans,
42 CFR 420(a)(10); and,

(d) ensure clients the opportunity to participate in social, religious,

and community group activities, 42 CFR 420(a)(11).
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These standards are a condition of continued federal financial
participation. DSHS has taken direct action in this court to undercut these
rights exercised by the Guardians.

3. Limitations of the Right,

One limitation to the exercise of the right to petition is when such a
limitation is justified by an individual’s treatment plan. There is no such
limitation in this case.

There is no other known federal or state case precedent, or federal
or state statute or regulation, which limits the exercise of the right to
petition as set forth herein. Such limitations, should they exist, are not
narrowly drawn to protect a compelling state interest.

The only other known limitation on the right to petition in this case
is that of the court exercising its supervisory authority over the Guardians.
The Court has the power to limit advocacy activities in order to protect the
best interests of Sandy and Rebecca.

However, in this case the Court completely curtailed the
Guardians’ advocacy activities based on the content of the activity
(contacting all government agencies concerning the residence, care,
treatment and services provided to them). There is also no finding that the
curtailment and prior restraint on the right to petition is in their best

interests.

47



Because there is no justification for limiting the right on the basis
that the limitation is in the best interests of Sandra Lamb and Rebecca
Robins, the right to petition must prevail and the Guardians must be
permitted to fulfill their duties as set forth by the CPG Standards of
Practice.

ISSUE 4: The Guardians are

Entitled to Attorney Fees on Appeal

and Attorney Fees Issues Reserved

Before the Trial Court Should Be Remanded

The Guardians reserved the issue of attorney fees before
the trial court. The Guardians request that fees for proceedings for
the trial court be awarded with the benefit of knowing the
disposition of all the issues on appeal in this Court, and ask that the
issue of attorney fees be remanded or decided by the trial court
below.

Under RCW 11.96A.150 (App ), the trial court, and this

Court on appeal, may order reasonable attorneys fees for attorney

fees and costs incurred on appeal from, inter alia, any party to the

proceedings. The Court here has broad discretion to decide the
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issue of attorney fees and costs.?

The Guardians request that the attorneys fees incurred on
appeal be awarded to the Guardians from thg State pursuant to
RCW 11.96A.150(1) and RAP 18.1. One factor for consideration
is the unfairness associated with requiring Sandra Lamb to pay to
vindicate her Constitutional rights and her best interests against the
more resourceful State. Another factor the Court should consider
is the obligation imposed on the State under federal regulation to
protect Sandy’s and Rebecca’s Constitutional rights and the
conflict of interest which exists because the State appears in the
guardianship court and on appeal to oppose the exercise of
Constitutional rights. Finally, the Court may wish to examine
some of the outrageous statements of fact alleged in the frial court
below asserting that guardian fees are paid from federal funds or
deprive the State from earning interest on State funds. None of
those statements are true and have never been corrected. The
Guardians reserve the right to file supportive documentation for

their request for attorney fees and costs.

? The trial court below has authorized the Trustees of the Sandra Lamb Special
Needs Trust to incur attorney fees and costs and has approved the payment of
attorney fees and costs from the Trust without prejudice to the issue of attorney
fees requested on appeal or as between other parties.
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V. RELIEF SOUGHT.

The Guardians respectfully request that this honorable Court:

A. Reverse the superior court’s order on the motion to revise and
reinstate the Commissioner’s Orders of June 6, 2008;

B. Determine Sandy’s and Rebecca’s income eligibility under
federal law;

C. Dismiss or deny the Cross-Appeal;

D. Award attorney fees, costs, and expenses pursuant to RCW
11.96A.150, RAP 18.1, other applicable statute, or other applicable rule in
equity or law;

E. For such other relief as the Court finds suitable, just, and
equitable. -
February 23, 2009 Respéctflly submitted,

y 2=

Michdel L. lo son, WSBA #28172
Coungel for{the Appellants
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CERTIFICATE OF SERVICE

I hereby certify that on February 23, 2009 I caused a copy of the Opening
Brief and Appendix to be served on Jonatiidn Bashford, counsel for the
State of Washington, by delivering the s

February 23, 2009

1¢ by PDF attachment to e-mail.

MicHael/L Johnson, WSBA #28172
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RCW 11.88.005: Legislative intent. http://apps.leg.wa.gov/RCW/default.aspx?cite=11.88.005

RCW 11.88.005
Legislative intent.

It is the intent of the legislature to protect the liberty and autonomy of all people of this state, and to enable themto
exercise their rights under the law to the maximum extent, consistent with the capacity of each person. The legislature
recognizes that people with incapacities have unique abilities and needs, and that some people with incapacities cannot
exercise their rights or provide for their basic needs without the help of a guardian. However, their liberty and autonomy
should be restricted through the guardianship process only to the minimum extent necessary to adequately provide for their

own health or safety, or to adequately manage their financial affairs.
[1990 c 122 § 1; 1977 ex.s. ¢ 309 § 1; 1975 1stex.s.c 95§ 1]

Notes:
Effective date - 1990 ¢ 122: "This act shall take effect on July 1, 1991." [1990 ¢ 122 § 38.]

Severability -- 1977 ex.s. ¢ 309: "If any provision of this 1977 amendatory act, or its application to any person or
circumstance is held invalid, the remainder of the act, or the application of the provision to other persons or
circumstances is not affected." [1977 ex.s. ¢ 309 § 18.] ’
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RCW 11.92.043: Additional duties. http://apps.leg.wa.gov/RCW/default.aspx?cite=11.92.043

10f2

RCW 11.92.043
Additional duties.

It shall be the duty of the guardian or limited guardian of the person:

(1) To file within three months after appointment a personal care plan for the incapacitated person which shall include
(a) an assessment of the incapacitated person's physical, mental, and emotional needs and of such person's ability to
perform or assist in activities of daily living, and (b) the guardian's specific plan for meeting the identified and emerging
personal care needs of the incapacitated person.

(2) To file annually or, where a guardian of the estate has been appointed, at the time an account is required to be filed
under RCW 11.92.040, a report on the status of the incapacitated person, which shall include:

(a) The address and name of the incapacitated person and all residential changes during the period;
(b) The services or programs which the incapacitated person receives;

(c) The miedical status of the incapacitated person;

(d) The mental status of the ihcapacitated person;

(e) Changes in the functional abilities.of the incapacitated person;

(f) Activities of the guardian for the period;

(g) Any recommended changes in the scope of the authority of the guard‘ia‘n;

(h) The identity of any professionals who have assisted the incapacitated person during the period.

(3) To report to the court within thirty days any substantial change in the incapacitated person's condition, or any
changes in residence of the incapacitated person.. —————— =

(4) Consistent with the powers granted by the court, to care for and maintain the incapacitated person in the setting
least restrictive to the incapacitated person's freedom and appropriate to the incapacitated person's personal care needs,
assert the incapacitated person's rights and best interests, and if the incapacitated person is a minor or where otherwise
appropriate, to see that the incapacitated person receives appropriate training and education and that the incapacitated
person has the opportunity to learn a trade, occupation, or profession.

(5) Consistent with RCW 7.70.065, to provide timely, informed consent for health care of the incapacitated person,
except in the case of a limited guardian where such power is not expressly provided for in the order of appointment or
subsequent modifying order as provided in RCW 11.88.125 as now or hereafter amended, the standby guardian or
standby limited guardian may provide timely, informed consent to necessary medical procedures if the guardian or limited
guardian cannot be located within four hours after the need for such consent arises. No guardian, limited guardian, or
standby guardian may involuntarily commit for mental health treatment, observation, or evaluation an alleged incapacitated
person who is unable or unwilling to give informed consent to such commitment unless the procedures for involuntary -
commitment set forth in chapter 71.05 or 72.23 RCW are followed. Nothing in this section shall be construed to allow a
guardian, limited guardian, or standby guardian to consent to:

(a) Therapy or other procedure which induces convulsion,
(b) Sﬁrgery solely for the purpose of psychosurgery;

(c) Other psychiatric or mental health procedures that restrict phy‘sikcal freedom of movement, or the rights set forth in
*RCW 71.05.370.

A guardian, limited guardian, or standby guardian who believes these procedures are necessary for the proper care and
maintenance of the incapacitated person shall petition the court for an order unless the court has previously approved the
procedure within the past thirty days. The court may order the procedure only after an attorney is appointed in accordance
with RCW 11.88.045 if no attorney has previously appeared, notice is given, and a hearing is held in accordancewith

RCW 11.88.040. Z
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[1991 ¢ 289 § 11; 1990 ¢ 122 § 21.]

Notes:
*Reviser's note: RCW 71.05.370 was recodified as RCW 71.05.217 pursuant to 2005 ¢ 504 § 108, effective July 1,

2005.
Effective date -- 1990 ¢ 122: See note following RCW 11.88.005.
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Standards of Practice Regulation (400)

. 400 Standards of Practice

The following standards apply to all Certified Professional Guardians (Guardian). Standards apply only to the degree that the court has granted the
authority contemplated in a given standard.

‘401 General X

A guardian shall exercise care and diligence when making decisions on behalf of an incapacitated person. The civil rights and liberties of the
incapacitated person shall be protected. The independence and self-reliance of the incapacitated person shall be maximized to the greatest extent
consistent with their protection and safety.

401.1 The guardian shall at all times be thoroughly familiar with RCW 11.88, RCW 11.92, GR 23, these standards, and any other regulations
or statutes which govern the conduct of the guardian in the management of affairs of an incapacitated person. When a question exists
between the standards and a statute, timely direction shall be sought from the court. If a guardian is aware of a court order of the courtin a
specific case which may lead to a conflict with these regulations, the guardian shall disclose this to the court.

401.2 The guardian shall seek legal advice as necessary to know how the law abplies to specific decisions.

401.3 The guardian shall provide reports and accountings that are timely, complete, accurate, understandable, and in a form acceptable to
the court.

401.4 The guardian shall not act outside of the authority granted by the court.

401.5 The guardian shall protect the personal and economic interests of the incapacitated person and foster growth, independence, and self- :
reliance.

401.6 The guardian must know and acknowledge personal limits of knowledge and expertise and shall assure that qualified persons provide
services to the incapacitated person.

401.7 Whenever feasible a guardian shall consult with the incapacitated person, and shall treat with respect, the feelings, values, and
opinions of the incapacitated person. Wherever possible, the guardian shall acknowledge the residual capacity of the incapacitated person to

participate in or make some decisions.

401.8 When the guardian has limited authority the guardian shall work cooperatively with the incapacitated person or with others who have
authority in other areas for the benefit of the incapacitated person.

401.9 The guardian shall cooperate with and carefully consider the views and opinions of professionals, relatives, and friends who are
knowledgeable about the incapacitated person.

401.10 The guardian shall seek independent professional evaluations, assessments, and opinions when necessary to identify the
incapacitated person's needs and best interests.

401.11 The guardian shall recognize that his or her decisions are open to the scrutiny of other interested parties and, consequently, to
criticism and challenge. Nonetheless, subject to orders of the court, the guardian alone is ultimately responsible for decisions made on behalf
of the incapacitated person.

401.12 When possible, the guardian will defer to an incapacitated person's autonomous capacity to make decisions.

401.13 A guardian shall not disclose personal or other sensitive information about the incapacitated person to third parties except when
necessary and appropriate to the needs of the incapacitated person.

E 401.14 The duties of a guardian to an incapacitated person are not conditioned upon the person's ability to compensate the guardian. j

401.15 Guardians of the Person shall have meaningful in-person contact with their clients as needed and shall maintain telephone contact
with care providers, medical staff, and others who manage aspects of care as needed and appropriate. Meaningful in-person contact shall
provide the opportunity to observe the incapacitated person's circumstances and interactions with care givers.

401.16 Guardians of the Estate only shall maintain meaningful in-person contact with their clients as necessary to verify the individual's
condition and status and that financial arrangements are appropriate.

401.17 Al certified professional guardians and guardian agencies have a duty by statute to appoint a standby guardian.
In appointing a standby guardian it is the best practice to appoint a certified professional guardian unless otherwise
authorized by the local court with jurisdiction. (Amended January 9, 2008).

402 Decision Standards

All decisions and activities of the guardian shall be made according to the applicable decision standard.

402.1 The primary standard is the Substituted Judgment Standard. This means that the guardian shail make reasonable efforts to ascertain
the incapacitated person's historic preferences and shail give significant weight to such preferences. Competent preferences may be inferred
from past statements or actions of the incapacitated person.

402.2 When the competent preferences of an incapacitated person cannot be ascertained, the guardian is responsible for making decisions
which are in the best interests of the incapacitated person. A determination of the best interests of the incapacitated person shall include
consideration of the stated preferences of the incapacitated person. ~

403 Ethics
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§The guardian shall exhibit the highest degree of trust, loyalty, attentiveness, and fidelity in relation to the incapacitated person.

403.1 The guardian shall avoid self-dealing, conflict of interest, and the appearance of a conflict of interest. Self-dealing or conflict of interest
arise when the guardian has some personal, family, or agency interest from which a personal benefit would be derived. Any potential conflict
shall be disclosed to the court immediately.

403.2 All expenses paid or incurred on behalf of the incapacitated person by the guardian shall be documented, reasonable in amount, and
incurred for the incapacitated person's welfare.

403.3 All compensation for the services of the guardian shall be documented, reasonable in amount, and incurred for the incapacitated
person's welfare. The guardian shall not pay or advance himself/herself fees or expenses except as approved by the court.

403.4 Provision of compensated services other than guardianship services to an incapacitated person by the guardian shall be considered a
potential conflict of interest, which must be fully disclosed.

403.5 An organization whose primary activities are provision of therapeutic, clinical, residential, or medical services shall not act as guardian
for one of its patients or clients. Employees, agents, or components of such an organization shall not act as guardian for one of its patients or

clients.

403.6 The guardian shall disclose to the court and interested parties all compensation, fees and expenses requested, charged, or received in
a guardianship case.

403.7 Payment of fees or other compensation for guardianship services by a party other than the incapacitated person is a potential conflict

of interest which shall be fully disclosed.
403.8 The guardian shall protect the incapacitated person's rights and best interests against infringement by third parties. ;

403.9 The guardian shall, whenever possible, provide requested information to the incapacitated person uniess the guardian is reasonably
certain that substantial harm will result from providing such information. This information shall include, but not be limited to, regular reports
on the status of investments and operating accounts, and on the costs and disbursements necessary to manage the incapacitated person's
estate, medical and other personal information related to the care of the incapacitated person.

403.10 Unless otherwise directed by the court, the guardian shall provide copies of all material filed with the court and notice of all hearings
in the guardianship to the incapacitated person.

404 Residential Decisions
The guardian shall ensure that the incapacitated person resides in the least restrictive environment that is appropriate and available.

404.1 The guardian shall acknowledge the need to allow all persons the opportunity to engage in activities and live in conditions which are
culturally and socially acceptable within the context of the incapacitated person's cultural and life values; or, when cultural and life values
cannot be determined, conditions which are culturally and socially acceptable.

404.2 The guardian shall take reasonable measures to effectuate the incapacitated person's residential preferences.
404.3 The guardian shall know the current state of the law regarding limits on the guardian's authority as to residential decisions.

404.4 The guardian shall not remove the incapacitated person from his or her home or separate the incapacitated person from family and
friends unless such removal is necessary to prevent significant harm or because of financial constraints. The guardian shall make reasonable
efforts to ensure the incapacitated person resides at the incapacitated person's home or in a community setting.

404.5 The guardian shall, to the extent possible, select residential placements which enhance the quality of life of the incapacitated person,
provide the opportunity to maximize the independence of the incapacitated person, and provide for physical comfort and safety.

404.6 A relocation should include consultation with professionals actively involved in the care of the incapacitated person, the incapacitated
person, objective third parties and, whenever possible, appropriately involved family and friends of the incapacitated person.

404.7 The guardian shall, as necessary, thoroughly research and evaluate the incapacitated person's residential alternatives.

404.8 The guardian shall regularly monitor the incapacitated person's residential placement to ensure appropriateness and that such
placement is the least restrictive alternative. The guardian shall consent to changes, as they become necessary, advantageous, or otherwise
in the incapacitated person’s best interests. The guardian shall consider that even changes within an existing residential facility have an
impact on the quality of life of the incapacitated person.

404.9 Should the only available placement not be the most appropriate or least restrictive, the guardian shall regularly review alternatives to
the placement and shall make reasonable efforts to arrange an appropriate and least restrictive residence.

‘ \405 Medical Decisions

The guardian shall provide informed consent on behalf of the incapacitated person for the provision of care, treatment and services and shall ensure
that such care, treatment and services represents the least restrictive form of intervention that is appropriate and available.

405.1 The guardian shall monitor the care, treatment, and services the incapacitated person is receiving to ensure that it is appropriate. The
guardian shall consent to changes in service as necessary, advantageous, or in the best interests of the incapacitated person.

405.2 The guardian shall actively promote the health of the incapacitated person by arranging for regular preventive care including but not
limited to dental care, diagnostic testing, and routine medical examinations.

405.3 The guardian shall be available at all times to respond to urgent need for medical decisions. The guardian shall provide directives
regarding treatment or non-treatment to be followed by medical staff in emergencies.

405.4 In the event the only available treatment, care or services are not the most appropriate and least restrictive, the guardian shall
advocate for the incapacitated person's right to appropriate and least restrictive treatment, care or services.

405.5 The guardian shall be fully informed as to risks and benefits to the incapacitated person prior to seeking advance court authorization
for medical treatment when law requires such authorization.
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405.6 The guardian shall be familiar with the law regarding the withholding or withdrawal of life-sustaining treatment.

406 Financial Management

The guardian shall assure competent management of the property and income of the estate. In the discharge of this duty, the guardian shall
exercise the highest level of fiduciary responsibility, intelligence, prudence, and diligence and avoid any self-interest.

406.1 The guardian shall know and obey the law related to managing an incapacitated person's estate. Such knowledge shall include statues
relating to the investment of assets, restrictions imposed on investing and expenditures by RCW 11.88 and 11.92, and laws relating to
employment, income, and taxes. The guardian shall hire competent professionals as appropriate to assure compliance with all statues and
regulations relating to the management of funds.

406.2 The guardian shall maintain all bonding, blocking, and insurance requirements as may be required by the court.
406.3 The guardian shall manage the estate with the primary goal of providing for the needs of the incapacitated person.

406.4 In certain cases, guardian shall consider the needs of the incapacitated person's Dependents for support or maintenance, provided
appropriate authority for such support is obtained in advance. The wishes of the incapacitated person as well as past behavior can be
considered, bearing in mind both foreseeable financial requirements of the incapacitated person and the advantages and disadvantages to
the incapacitated person of such support or maintenance.

406.5 The guardian shall exercise prudence in investment, shall periodically review the incapacitated person's situation and assets, and make
recommendations regarding appropriate investments. In the exercise of prudence the guardian shall:

406.5.1 Not allow assets to sit idle except for good reasons.

406.5.2 Consider the tax consequences of decisions.

406.5.3 Consider the incapacitated person’s long term ability to sustain costs of arrangements made by the guardian.
406.5.4 Consider the incapacitated person's ability to gain the benefits of specific decisions.

406.5.5 Consider the costs incurred in managing investments, including the costs of the guardian, those specialists hired by the
guardian, and the costs of the investment vehicles.

406.5.6 Consider the incapacitated person's historical investment pattern and tolerance for risk, lifestyle needs, care and medical
needs, estate considerations, tax consequences, and life expectancy.

406.6 When the available estate of the incapacitated person is sufficient, the guardian may petition the court for authority to make such gifts
as are consistent with the wishes or past behavior of the incapacitated person, bearing in mind both foreseeable requirements of the
incapacitated person and the advantages and disadvantages to the incapacitated person of such gifts, including tax consequences.

406.7 A guardian shall not accept a gift from an incapacitated person or their estate other than ordinary social hospitality.

406.8 When it is likely that the incapacitated person's estate will be exhausted, the guardian shall, as appropriate, make plans and take
necessary steps to acquire public benefits on behalf of the incapacitated person. When implementing necessary changes in the incapacitated
person's lifestyle, the guardian shall seek to minimize the stress of any transition.

406.9 There shall be no self-interest in the management of the estate by the guardian; the guardian shall exercise caution to avoid even the
appearance of self-interest. ’

406.10 A guardian shall not commingle the funds of an incapacitated person with funds of the guardian or the funds of staff. A guardian may
consolidate client accounts, using appropriate accounting software and procedures, including pro-rata assignment of interest earned and fees
paid and accurate individual accounting for each client's funds, provided the guardian has received specific authority from the court to do so.
Each payment from a consolidated account shall be from funds held in the account on behalf of the individual for whom the payment is made.

406.11 The guardian shall not borrow from an incapacitated person. A guardian shall not lend funds at interest to an incapacitated person.

406.12 The responsibility to protect and preserve the guardianship estate rests with the certified guardian appointed by the court. When
the guardian is an agency, this responsibility is that of the agency and the certified guardians identified with the Certified Professional
Guardian Board as the responsible guardians for the agency. While it may be appropriate and necessary to retain and reasonably rely upon
the services of knowledgeable individuals or entities to assist in the performance of duties, it is the responsibility of the guardian to provide
appropriate oversight and review, in order to preserve the guardianship estate. (Amended September 11, 2006).

407 Changes of Circumstances

The guardian has an affirmative obligation to be alert to changes in the incapacitated person's condition or circumstances and report to the court
when an increase or reduction in the authority of the guardian should be considered.

407.1 The guardian shall seek out information that will provide a basis for termination or limitation of the guardianship.
407.2 Upon indication that termination or limitation of the guardianship order is warranted, the guardian shall request court action.

407.3 The guardian shall assist the incapacitated person to terminate or limit the guardianship and arrange for independent representation
for the incapacitated person when necessary.

407.4 If the guardianship is a limited guardianship, the guardian shall report to the court when there are circumstances in which the
incapacitated person appears to require assistance which exceeds the authority of the guardian.

407.5 If the guardianship is of the person only, the guardian shall report to the court when protection of the incapacitated person's estate
may be necessary.

407.6 If the guardianship is of the estate only, the guardian shall report to the court when protection of the person may be necessary.
408 Applicable Law

The guardian shall perform duties and discharge obligations in accordance with current Washington law governing the certification of guardian. In
each guardianship, the guardian shall comply with the requirements of the court that made the appointment.
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[Code of Federal Regulations]

[Title 42, Volume 4]

[Revised as of October 1, 2008]

From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR483.420]

[Page 604-606]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--CENTERS FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
: HEALTH AND HUMAN SERVICES (CONTINUED)

PART 483 REQUIREMENTS FOR STATES AND LONG TERM CARE FACILITIES--

Table of Contents

Subpart I Conditions of Participation for Intermediate’Care-Facilitiesv
for the Mentally Retarded '

Sec. 483.420 Condition of participation: Client protections.

(a) Standard: Protection of clients' rights. The facility must
ensure the rights of all clients. Therefore, the facility must--
(1) Inform each client, parent (if the client is a minor), or legal
guardian, of the client's rights and the rules of the facility;
(2) Inform each client, parent (if the client is a minor), or legal
guardian, of '

[[Page 605]]

the client's medical condition, developmental and behavioral status,
attendant risks of treatment, and of the right to refuse treatment; ’

(3) Allow and encourage individual clients to exercise their rights
as clients of the facility, and as citizens of the United States, ’
including the right to file complaints, and the right to due process;

(4) Allow individual clients to manage their financial affairs and
teach them to do so to the extent of their capabilities;

(5) Ensure that clients are not subjected to physical, verbal,
sexual -or psychological abuse or punishment;

(6) Ensure that clients are free from unnecessary drugs and physical
restraints and are provided active treatment to reduce dependency on
drugs and physical restraints;

(7) Provide each client with the opportunity for personal privacy
and ensure privacy during treatment and care of personal needs;

(8) Ensure that clients are not compelled to perform services for
the facility and ensure that clients who do work for the facility are
compensated for their efforts at prevailing wages and commensurate with
their abilities;

(9) Ensure clients the opportunity to communicate, assocliate and
meet privately with individuals of their choice, and to send and receive
unopened mail;

(10) Ensure that clients have access to telephones with privacy for
incoming and outgoing local and long distance calls except as
contraindicated by factors identified within their individual program
plans;

(11) Ensure clients the opportunity to participate in social,
religious, and community group activities; :

(12) Ensure that clients have the right to retain and use _
appropriate personal possessions and clothing, and ensure that each
client is dressed in his or her own clothing each day; and
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(13) Permit a husband and wife who both reside in the facility to
share a room.

(b) Standard: Client finances. (1) The facility must establish and
maintain a system that--

(i) Assures a full and complete accounting of clients' personal
funds entrusted to the facility on behalf of clients; and ,

(ii) Precludes any commingling of client funds with facility funds
or with the funds of any person other than another client.

(2) The client's financial record must be available on request to
the client, parents (if the client is a minor) or legal guardian.

(c) Standard: Communication with clients, parents, and guardians.
The facility must-- :

(1) Promote participation of parents (if the client is a minor) and
legal guardians in the process of providing active treatment to a client
unless their participation is unobtainable or inappropriate;

(2) Answer communications from clients' families and friends
promptly and appropriately;

(3) Promote visits by individuals with a relationship to the client
(such as family, close friends, legal guardians and advocates) at any
reasonable hour, without prior notice, consistent with the right of that
client's and other clients' privacy, unless the interdisciplinary team
determines that the visit would not be appropriate;

(4) Promote visits by parents or guardians to any area of the
facility that provides direct client care services to the client,
consistent with the right of that client's and other clients' privacy;

(5) Promote frequent and informal leaves from the facility for
visits, trips, or vacations; and ,

(6) Notify promptly the client's parents or guardian of any
significant incidents, or changes in the client's condition including,
but not limited to, serious illness, accident, death, abuse, or
unauthorized absence.

(d) Standard: Staff treatment of clients. (1) The facility must
develop and implement written policies and procedures that prohibit '
mistreatment, neglect or abuse of the client. ’

(i) Staff of the facility must not use physical, verbal, sexual or
psychological abuse or punishment.

(ii) Staff must not punish a client by withholding food or hydration
that contributes to a nutritionally adequate diet. '

[ [Page 606]]

(iii) The facility must prohibit the employment of individuals with
a conviction or prior employment history of child or client abuse,
neglect or mistreatment. )

(2) The facility must ensure that all allegations of nmistreatment,
neglect or abuse, as well as injuries of unknown source, are reported
immediately to the administrator or to other officials in accordance
with State law through established procedures.

(3) The facility must have evidence that all alleged violations are
thoroughly investigated and must prevent further potential abuse while
the investigation is in progress.

(4) The results of all investigations must be reported to the
administrator or designated representative or to other officials in
accordance with State law within five working days of the incident and,
if the alleged violation is verified, appropriate corrective action must
be taken.,
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RCW 11.88.120
Modification or termination of guardianship — Procedure.

=
(1) At any time after establishment of a guardianship or appointment of a guardian, the court may, upon the death of the /
guardian or limited guardian, or, for other good reason, modify or terminate the guardianship or replace the guardian or
limited guardian.

(2) Any person, including an incapacitated person, may apply to the court for an order to modify or terminate a
guardianship or to replace a guardian or limited guardian. If applicants are represented by counsel, counsel shall move for
an order to show cause why the relief requested should not be granted. If applicants are not represented by counsel, they
may move for an order to show cause, or they may deliver a written request to the clerk of the court. ‘

(3) By the next judicial day after receipt of an unrepresented person's request to modify or terminate a guardianship
order, or to replace a guardian or limited guardian, the clerk shall deliver the request to the court. The court may (a) direct
the clerk to schedule a hearing, (b) appoint a guardian ad litem to investigate the issues raised by the application or to take
any emergency action the court deems necessary to protect the incapacitated person until a hearing can be held, or (c)
deny the application without scheduling a hearing, if it appears based on documents in the court file that the application is
frivolous. Any denial of an application without a hearing shall be in writing with the reasons for the denial explained. A copy
of the order shall be mailed by the clerk to the applicant, to the guardian, and to any other person entitled to receive notice
of proceedings in the matter. Unless within thirty days after receiving the request from the clerk the court directs otherwise,
the clerk shall schedule a hearing on the request and mail notice to the guardian, the incapacitated person, the applicant,
all counsel of record, and any other person entitled to receive notice of proceedings in the matter.

(4) In a hearing on an application to modify or terminate a guardianship, or to replace a guardian or limited guardian, the
court may grant such relief as it deems just and in the best interest of the incapacitated person.

(5) The court may order persons who have been removed as guardians to deliver any property or records belonging to
the incapacitated person in accordance with the court's order. Similarly, when guardians have died or been removed and
property or records of an incapacitated person are being held by any other person, the court may order that person to
deliver it in accordance with the court's order. Disobedience of an order to deliver shall be punishable as contempt of court.

[1991 ¢ 289 § 7; 1990 ¢ 122 § 14; 1977 ex.s. ¢ 309 § 9; 1975 1stex.s. ¢ 95 § 14; 1965 ¢ 145 § 11.88.120. Prior: 1917 ¢ 156 § 209; RRS § 1579; prior:
Code 1881 § 1616; 1860 p 227 § 333; 1855 p 17 § 11.]

Notes:
Effective date -- 1990 ¢ 122: See note following RCW 11.88.005.

Séverability --1977 ex.s. ¢ 309: See note following RCW 11.88.005.
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42 USCS § 1396a - PusLic HEALTH AND WELFARE

§ 1396a. State plans for medical assistance

AQ__Contents. A State plan for medical assistance must—

” (1) provide that it shall be in effect in all political subdivisions of the State,

¢ and, if administered by them, be mandatory upon them;
(2) provide for financial participation by the State equal to not less than 40
per centum of the non-Federal share of the expenditures under the plan with
respect to which payments under section 1903 [42 USCS § 1396b] are au-
thorized by this title [42 USCS 88 1396 et seq.]; and, effective July 1, 1969,
provide for financial participation by the State equal to all of such non-
Federal share or provide for distribution of funds from Federal or State
sources, for carrying out the State plan, on an equalization or other basis
which will assure that the lack of adequate funds from local sources will not
result in lowering the amount, duration, scope, Or quality of care and ser-
vices available under the plan;
(3) provide for granting an opportunity for a fair hearing before the State
agency to any individual whose claim for medical assistance under the plan
is denied or is not acted upon with reasonable promptness;
(4) provide (A) such methods of administration (including methods relating
to the establishment and maintenance of personnel standards on a merit basis,
except that the Secretary shall exercise no authority with respect to the selec-
tion, tenure of office, and compensation of any individual employed in ac-.
cordance with such methods, and including provision for utilization of -
professional medical personnel in the administration and, where administered -
locally, supervision of administration of the plan) as are found by the Secre-
tary to be necessary for the proper and efficient operation of the plan, (B)
for the training and effective use of paid subprofessional staff, with particu-
lar emphasis on the full-time or part-time employment of recipients and other
persons of low income, as community service aides, in the administration of
the plan and for the use of nonpaid or partially paid volunteers in a social
service volunteer program in providing services to applicants and recipients
and in assisting any advisory committees established by the State agency,
(C) that each State or local officer, employee, or independent contractor who
is responsible for the expenditure of substantial amounts of funds under the
State plan, each individual who formerly was such an officer, employee, or
contractor, and each partner of such an officer, employee, or contractor shall .
be prohibited from committing any act, in relation to any activity under the .
plan, the commission of which, in connection with any activity concerning
the United States Government, by an officer or employee of the United States
Government, an individual who was such an officer or employee, or a partner
of such an officer or employee is prohibited by section 207 or 208 of title
18, United States Code, and (D) that each State or local officer, employee,
or independent contractor who is responsible for selecting, awarding, or.
otherwise obtaining items and services under the State plan shall be subject
to safeguards against conflicts of interest that are at least as stringent as the -
safeguards that apply under section 27 of the Office of Federal Procurement
Policy Act (41 U.S.C. 423) to persons described in subsection (a)(2) of such

section of that Act;
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(5) either provide for the establishment or designation of a single State
agency to administer or to supervise the administration of the plan; or
provide for the establishment or designation of a single State agency to
administer or to sipervise the administration of the plan, except that the de-
termination of eligibility for medical assistance under the plan shall be made
by the State or local agency administering the State plan approved under title
I or XVI [42 USCS §§ 301 et seq. or 1381 et seq.] (insofar as it relates to
the aged) if the State is eligible to participate in the State plan program
established under title XVI [42 USCS §§ 1381 et seq.], or by the agency or
agencies administering  the supplemental security income program estab-
lished under title XVI [42 USCS §§ 1381 et seq.] or the State Plan approved
‘under part A of title IV [42 USCS §§ 601 et seq.] if the State is not eligible
to participate in the State plan program established under title XVI [42 USCS
§§ 1381 et seq.]; : ' :
(6) provide that the State agency will make such reports, in such form and
containing such information, as the Secretary may from time to time require,
and comply with such provisions as the Secretary may from time to time find
necessary to assure the correctness and verification of such reports;
(7) provide safeguards which restrict the use or disclosure of information
concerning applicants and recipients to purposes directly connected with the
administration of the plan; :
(8) provide that all individuals wishing to make application for medical as-
sistance under the plan shall have opportunity to do so, and that such assis-
tance shall be furnished with reasonable promptness to all eligible individu-
als;
(9) provide— _
(A) that the State health agency, or other appropriate State medical agency
(whichever is utilized by the Secretary for the purpose specified in the
first sentence of section. 1864(a) [42 USCS § 1395aa(a)]), shall be
responsible for establishing and maintaining health standards for private
or public institutions in which recipients of medical assistance under the
plan may receive care or services,
(B) for the establishment or designation of a State authority or authorities
which shall be responsible for establishing and maintaining standards, .
-other than those relating to health, for such institutions, and
(C) that any laboratory services paid for under such plan must be provided
by a laboratory which meets the applicable requirements of section
1861(e)(9) [42 USCS § 1395x(e)(9)] or paragraphs (16) and (17) of sec-
tion 1861(s) [42 USCS § 1395x(s)(16) and (17)], or, in the case of a lab-
oratory which is in a rural health clinic, of section 1861(aa)(2)(G) [42
USCS § 1395x(aa)(2)(G)]; :
(10) provide— : :
or making medical assistance available, including at least the care

and services listed in paragraphs (1) through (5), (17) and (21) of section
1905(a) [42 USCS § 1396d(a)(1)~(5), (17) and (21)], to— :

%% (i) all individuals—
5 ~ | 581
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(D) who are receiving aid or assistance under any plan of the State
approved under title I, X, XIV, or XVI , or part A or part E of titlc
IV [42 USCS §§ 301 et seq., 1201 et seq., 1351 et seq., or 1381 et
seq., or 601 et seq. or 670 et seq.] (including individuals eligible
under this title [42 USCS §§ 1396 et seq.] by reason of section
402(a)(37), 406(h), or 473(b) [42 USCS § 673(b)], or considered by
the State to be receiving such aid as authorized under section
482(e)(6)),

(IT) with respect to whom supplemental security income benefits arc
being paid under title XVI [42 USCS § 1381 et seq.] (or were being
paid as of the date of the enactment of section 211(a) of the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996
(P. L. 104-193) [enacted Aug. 22, 1996]) and would continue to bc
paid but for the enactment of that section or who are qualified
severely. impaired individuals (as defined in section 1905(q) [42
USCS § 1396d(@)]),

(IIT) who are qualified pregnant women Of children as defined in
section 1905(n) [42 USCS § 1396d(n)],

~ (IV) who are described in subparagraph (A) or (B) of subsection
()(1) and whose family income does .not exceed the minimum
income level the State is required to establish under subsection
((2)(A) for such a family; [,] or ' _

(V) who are qualified family members as defined in ~section

1905(m)(1) [42 USCS § 1396d(m)(D)],
(VI) who are described in subparagraph (C) of subsection (1)(1) and
whose family income does not exceed the income level the State i3
required to establish under subsection (1)(2)(B) for such a family, or
(VII) who are described in subparagraph (D) of subsection (1)(1) and
whose family income does not exceed the income level the State is
, required to establish under subsection (1)(2)(C) for such a family;

‘ ~ " [and] .

Cﬂ,( w) ( A (ii) at the option of the State, to any group or groups of individuals
- described in section 1905(a) [42 USCS § 1396d(a)] (or, in the case of
- o individuals described in section 1905(2)(i) [42-USCS § 1396d(a)()], to

any reasonable categories of such individuals) who are not individuals .

described in clause (i) of this subparagraph but— '
(D) who meet the income and resources requirements of the appropri-

~ ate State plan described in clause (i) or the supplemental security
.income program (as the case may be),

. (1) who would meet the income and resources requirements of the
appropriate State plan described in clause (@) if their work-related
child care costs were paid from their earnings rather than by a State
agency as a service expenditure, :

(1) who would be eligible to receive aid under the appropriate State
plan described in clause (i) if coverage under such plan was as broad
as allowed under Federal law,

582




SociaL SECURITY AcCT . 42 USCS § 1396a

(IV) with respect to whom there is being paid, or who are eligible,
or would be eligible if they were not in a medical institution, to have
paid with respect to them, aid or assistance under the appropriate
State plan described in clause (i), supplemental security income
benefits under title XVI [42 USCS §§ 1381 et seq.], or a State sup-
plementary payment; [,]
~ (V) who are in a medical institution for a period of not less than 30
consecutive days (with eligibility by reason of this subclause begin-
ning on the first day of such period), who meet the resource require-
ments of the appropriate State plan described in clause (i) or the
supplemental security income program, and whose income does not
exceed a separate income standard established by the State which is
consistent with the limit established under section 1903(f)(4)(C) [42
USCS § 1396b(£)(4)(C)],
(VD) who would be eligible under the State plan under this title [42
USCS 88 1396 et seq.] if they were in a medical institution, with
respect to whom there has been a determination that but-for the pro-
vision of home or community-based services described in subsection
(c), (d), or (e) of section 1915 [42 USCS § 1396n(c), (d), or (e)] they
would require the level of care provided in a hospital, nursing facil-
ity or intermediate care facility for the mentally retarded the cost of
which could be reimbursed under the State plan, and who will
receive home or community-based services pursuant to a waiver
granted by the Secretary under subsection (c), (d), or (e) of section
1915 [42 USCS § 1396n(c), (d), or (e)], '
(VII) who would be eligible under the State plan under this title [42
USCS §8§ 1396 et seq.] if they were in a medical institution, who are
terminally ill, and who will receive hospice care pursuant to a vol-
untary election described in section 1905(0) [42 USCS §1396d(0)];
L] : .
(VIID) who is a child described in section 1905(a)(i) [42 USCS
§ 1396d(a)(i)]—
(aa) for whom there is in effect an adoption assistance agreement
(other than an agreement under part E of title IV [42 USCS §§ 671
et seq.]) between the State and an adoptive parent or parents,
(bb) who the State agency responsible for adoption assistance has
determined cannot be placed with adoptive parents without medi-
cal assistance because such child has special needs for medical or
rehabilitative care, and .
(cc) who was eligible for medical assistance under the State plan
prior to the adoption assistance agreement being entered into, or
who would have been eligible for medical assistance at such time
if the eligibility standards and methodologies of the State’s foster
care program under part E of title IV [42 USCS §§ 670 et seq.]
were applied rather than the eligibility standards and methodolo-
gies of the State’s aid to families with dependent children program

under part A of title IV [42 USCS §§ 601 et seq.]; [.]
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) who are described in subsection (1)(1) and are not described in

clause ()(IV), clause {H(VY), or clause @vo; L]
(X) who are described in subsection m)(1); L1
(XI) who receive only an optional State supplementary payment
based on need and paid on 2 regular basis, equal to the differencc
between the individual’s countable income and the income standard
used to determine eligibility for such supplementary payment (with
countable income being the income remaining after deductions as
established by the State pursuant to standards that may be more rc
strictive than the standards for supplementary security income ben
efits under title XVI [42 USCS §§ 1381 et seq.]), which are avail
able to all individuals in the State (but which may be based on
different income standards by political subdivision according to cost
of living differences), and which are paid by a State that does nut
have an agreement with the Commissioner of Social Security undct
section 1616 or 1634 {42 USCS § 1382e or 1383c];

. (XII) who are described in subsection (z)(1) (relating to certain TH
infected individuals);
(XIIT) who are in families whose income is less than 250 percent of
the income official poverty line (as defined by the Office of Managc¢-
“ment and Budget, and revised annually in accordance with sectios
673(2) of the Omnibus Budget Reconciliation Act of 1981 [42 USCS
§ 9902(2)D applicable to a family of the size involved, and who but

for earnings in excess of the limit established under sectiof
1905(q)(2)(B) [42 USCS § 1396d(q)(2)B)], would be considered
be receiving supplemental security income (subject, notwithstanding
section 1916 [42 USCS § 13960}, to payment of premiums or othes
cost-sharing charges (set on a sliding scale based on income) that th#
State may determine);
(X1IV) who are optional targeted low-income children described #
section 1905(u)(2)(B) [42 USCS § 1396d(u)(2)(B)};

~(XV) who, but for earnings in excess of the limit established un¢é
section 1905(qQ)(2)(B) [42 USCS § 1396d(q)(2)(B)], would be cos
sidered to be receiving supplemental security income, who isatl
.16, but less than 65, years of age, and whose assets, T€SOUICES.

. earned.or unearned income (Or both) do not exceed such limitat
(if any) as the State may establish; -
(XVI) who are employed individuals with a medically improved 3k
ability described in section 1905(v)(1) [42 USCS § 1396d(v)(1)]
whose assets, resources, and earned or unearned income (or both}
not exceed such limitations (if any) as the State may establish,
only if the State provides medical assistance to individuals des
in subclause (XV); . : p
(XVI) who are independent foster care adolescents ‘(as defincd §
section 1905(w)(1) [42 USCS § 1396d(w)(1)]), or who are wi
any reasonable categories of such adolescents specified by the %

oY
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(XVII) who are described in subsection (aa) (relating to certain
breast or cervical cancer patients);

¢ in subparagraph (A)—

/CB)—(hat the medical assistance made available to any individual described

(o1()

(i) shall not be less in amount, duration, or scope than the medical as-
sistance made available to any other such individual, and

(i) shall not be less in amount, duration, or scope than the medical as-
sistance made available to individuals not described in subparagraph

(A);

(C) that if medical assistance is included for any group of individuals

e

.—described in section 1905(a) [42 USCS § 1396d(a)] who are not described

in

subparagraph (A) or (E), then—

(i) the plan must include a description of (I) the criteria for determin-
ing eligibility of individuals in the group for such medical assistance,
(II) the amount, duration, and scope of medical assistance made avail-
able to individuals in the group, and (III) the single standard to be
employed in determining income and resource eligibility for all such

. -groups, and the methodology to be employed in determining such
- eligibility, which shall be no more restrictive than the methodology

which would be employed under the supplemental security income
program in the case of groups consisting of aged, blind, or disabled
individuals in a State in which such program is in effect, and which
shall be no more restrictive than the methodology which would be
employed under the appropriate State plan (described in subparagraph
(AX(®) to which such group is most closely categorically related in the
case of other groups; :
(i) the plan must make available medical assistance—
(D) to individuals under the age of 18 who (but for income and re-
sources) would be eligible for medical assistance as an individual
described in subparagraph (A)(i), and
(I) to pregnant women, during the course of their pregnancy, who
- (but for income and resources) would be eligible for medical assis-
-tance as an individual described in subparagraph (A);
(iii) such medical assistance must include (I) with respect to children
under 18 and individuals entitled to institutional services, ambulatory
services, and (II) with respect to pregnant women, prenatal care and
delivery services; and
(iv) if such medical assistance includes services in institutions for
mental diseases or in an intermediate care facility for the mentally
retarded (or both) for any such group, it also must include for all groups

. covered at least the care and services. listed in paragraphs (1) through

(5) and (17) of section 1905(a) [42 USCS § 1396d(a)(1)-(5) and (17)]

" or the care and services listed in any 7 of the paragraphs numbered (1)

through (24) of such section;

ﬂ) for the inclusion of home health services for any individual who,

un

der the State plan, is entitled to nursing facility services; and
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(B)(@) but, for making medical assistance available for medicare cost-

* subject to section 1905(p)(4) [42 USCS § 1396d(p)(4)], for individuals

- COBRA premiiums (as defined in subsection (u)(2)) for qualified COBRA
‘ continuation beneficiaries described in section 1902(u)(1) [subsec. (u)(1}

(G) that, in applying eligibility criteria’ of the supplemental security
' of determiining eligibility for medical assistance under the State plan of afy

. individual who is not receiving supplemental security income, the State
+ will disregard the provisions of subsections (c) and (e) of section 1613 |

sharing (as defined in section 1905(p)(3) [42 USCS § 1396d(p)(3)]) for
qualified medicare beneficiaries described in section 1905(p)(1) [42
USCS § 1396d(p)(1)1;

(i) for making medical assistance available for payment of medicare
cost-sharing described in section 1905(p)(3)(A)(1) [42 USCS
§ 1396d(p)(3)(A)(1)] for qualified disabled and working individuals
described in section 1905(s) [42 USCS § 1396d(s)];

(iii) for making medical assistance available for medicare cost sharing
described in section 1905(p)(3)(A)(i) [42 USCS § 1396d(p)(3)(A)(Gi)]

who would be qualified medicare beneficiaries described in section
1905(p)(1) [42 USCS § 1396d(p)(1)] but for the fact that their income
- exceeds the income level established by the State under section
1905(p)(2) [42 USCS § 1396d(p)(2)] but is less than 110 percent in
1993 and 1994, and 120 percent in 1995 and years thereafter of the of-
ficial poverty line (referred to in such section) for a family of the sizc
involved; and
(iv) subject to sections 1933 and 1905(p)(4) [42 USCS §§ 1396u-3,
1396d(p)(4)], for making medical assistance available (but only for
premiums payable with respect to months during the period beginning
with January 1998, and ending with December 2002)—
(@) for medicare cost-sharing described in section 1905(p)(3)(A)(i1)
[42 USCS § 1396d(p)(3)(A)(ii)] for individuals who would be quali-
fied medicare beneficiaries described in section 1905(p)(1) [42
USCS § 1396d(p)(1)] but for the fact that their income exceeds the
income level established by the State under section 1905(p)(2) [42 .
USCS §.1396d(p)(2)] and is at least 120 percent, but less than 135
percent, of the official poverty line (referred to in such section) for
~ a family of the size involved and who are not otherwise eligible for
medical assistance under the State plan, and
10) for the portion of medicare cost-sharing described in section
1905(p)(3)(A)(ii) [42 USCS § 1396d(p)(3)(A)(ii)] that is attributable
to the operation of the amendments made by (and subsection (e)( K]
of) section 4611 of the Balanced Budget Act of 1997 for individu-
als who would be described in subclause (I) if ‘135 percent” and -
175 percent’” were substituted for 120 percent’” and ‘133

percent’’ respectively;
(F) at the option of a State, for making medical assistance available for

of this section]; and

income program under title XVI [42 USCS §§ 1381 et seq.] for purposes

43

USCS §1382b];
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except that (I) the making available of the services described in paragraph
(4), (14), or (16) of section 1905(a) [42 USCS § 1396d(a)(4), (14) or (16)]
to individuals meeting the age requirements prescribed therein shall not, by
reason of this paragraph (10), require the making available of any such ser-
vices, or the making available of such services of the same amount, dura-
tion, and scope, to individuals of any other ages, (II) the making available
of supplementary medical insurance benefits under part B of title XVII [42
USCS §§ 1395j et seq.] to individuals eligible therefor (either pursuant to an
agreement entered into under section 1843 [42 USCS § 1395v] or by reason
of the payment of premiums under such title [42 USCS §§ 1395 et seq.] by
the State agency on behalf of such individuals), or provision for meeting part
or all of the cost of deductibles, cost sharing, or similar charges under part
B of title XVIII [42 USCS §§ 1395j et seq.] for individuals eligible for
benefits under such part [42 USCS §§ 1395j et seq.], shall not, by reason of
this paragraph (10), require the making available of any such benefits, or the
making available of services of the same amount, duration, and scope, to any
other individuals, (II) the making available of medical assistance equal in
amount, duration, and scope to the medical assistance made available to
individuals described in clause (A) to any classification of individuals ap-
proved by the Secretary with respect to whom there is being paid, or who
are eligible, or would be eligible if they were not in a medical institution, to
have paid with respect to them, a State supplementary payment shall not, by
reason of this paragraph (10), require the making available of any such as-
sistance, or the making available of such assistance of the same amount,
duration, and scope, to any other individuals not described in clause (A),
(IV) the imposition of a deductible, cost sharing, or similar charge for any
item or service furnished to an individual not eligible for the exemption
under section 1916(a)(2) or (b)(2) [42 USCS § 13960(a)(2) or (b)(2)] shall
- not require the imposition of a deductible, cost sharing, or similar charge for
the same item or service furnished to an individual who is eligible for such
exemption, (V) the making available to pregnant women covered under the
plan’ of services relating to pregnancy (including prenatal, delivery, and
postpartum services) or to any other condition' which may. complicate
pregnancy shall not, by reason of this paragraph (10), require the making
available of such services, or the making available of such services of the
same-amount, duration, and scope, to any other individuals, provided such
services are made available (in the same amount; duration, and scope) to all
pregnant women covered under the State plan, (VI) with respect to the mak-
ing available of medical assistance for hospice care to terminally ill individu-
.als who have made a voluntary election described in section 1905(o) [42
USCS § 1396d(0)] to receive hospice care instead of medical assistance for
certain other services, such assistance may not be made available in an
amount, duration, or scope less than that provided under title XVIII [42
USCS §§ 1395 et seq.], and the making available of such -assistance -shall
not, by reason of this paragraph (10), require the making available of medi-
- cal assistance for hospice care to other individuals or the making available
- of medical assistance for services waived by such terminally ill individuals,
(VII) the medical assistance made available to an individual described in
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subsection (1)(1)(A) who is eligible for medical assistance only because of
subparagraph (A)({D)(IV) or (A)(D)(IX) shall be limited to medical assistance
for services related to pregnancy (including prenatal, delivery, postpartum,
and family planning services) and to other conditions which may complicate
pregnancy, (VIII) the medical assistance made available to a qualified
medicare beneficiary described in section 1905(p)(1) [42 USCS
§ 1396d(p)(1)] who is only entitled to medical assistance because the indi-
vidual is such a beneficiary shall be limited to medical assistance for
medicare’ -cost-sharing (described in section 1905(p)(3) [42 USCS
§ 1396d(p)(3)]), subject to the provisions of subsection (n) and section
1916(b) [42 USCS § 13960(b)], (IX) the making available of respiratory care
services in accordance with subsection (€)(9) shall not, by reason of this
paragraph (10), require the making available of such services, or the making
available of such services of the same amount, duration, and scope, to any
individuals not included under subsection (e)(9)(A), provided such services
are made available (in the same amount, duration, and scope) to all individu-
als described in such subsection, (X) if the plan provides for any fixed
durational limit on medical assistance for inpatient hospital services (whether
or not such a limit varies by medical condition or diagnosis), the plan must
establish exceptions to such a limit for medically necessary inpatient hospital
services furnished with respect to individuals under one year of age in a
hospital defined under the State plan, pursuant to section 1923(a)(1)(A) [42
USCS § 1396r-4], as a disproportionate share hospital and subparagraph (B)
(relating to comparability) shall not be construed as requiring such an-excep-
tion for other individuals, services, or hospitals, (XI) the making available
of medical assistance to cover the costs of premiums, deductibles, coinsur-
ance, and other cost-sharing obligations for certain individuals for private
health coverage as described in section 1906 [42 USCS § 1396e] shall not,
by reason of paragraph (10), require the making available of any such
~benefits or the making available .of services of the same amount, duration,
and scope of such private coverage to any other individuals, (XII) the medi-
cal assistance made available to an individual described in subsection (u)(1)
~ who is eligible for medical assistance only because of subparagraph (F) shall
. be limited to medical assistance for COBRA continuation premiums (as
- defined in subsection (u)(2)), (XIII).the medical assistance made available to
an individual described in subsection (z)(1) who is eligible for medical as-
sistance only because of subparagraph (A)(ii)(X1I) shall be limited to medi-
cal assistance for TB-related services (described in subsection (z)(2)), and
(XIV) the medical assistance made available to an individual described in
~ subsection (aa) who is eligible for medical assistance only because of
subparagraph (A)(10)(i)(XVII) shall be limited to medical assistance pro-
vided during the period in which such an individual requires treatment fur
breast or cervical cancer; e :
“(11) (A) provide for entering into cooperative arrangements with the Statg
agencies responsible for administering or supervising the administration of
" health services and vocational rehabilitation services in the State looking 0
ward maximum utilization of such services in the provision of medical g
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se of sistance under the plan, (B) provide, to the extent prescribed by the Secre-
tance tary, for entering into agreements, with any agency, institution, or
rtum, organization receiving payments under (or through an allotment under) title
licate V [42 USCS §§ 701 et seq.], (i) providing for utilizing such agency, institu-
lified : tion, or organization in furnishing care and services which are available
JSCS , under such title [42 USCS §§ 701 et seq.] or allotment and which are
indi- g included in the State plan approved under this sectionf,](ii) making such pro-
z for ' vision as may be appropriate for reimbursing such agency, institution, or or-
JSCS : ganization for the cost of any such care and services furnished any individ-
ction : ual for which payment would otherwise be made to the State with respect to
' care the individual under section 1903 [42 USCS § 1396b], and (iii) providing for

” this coordination of information and education on pediatric vaccinations and
ﬂqng delivery of immunization services, and (C) provide for coordination of the
). any operatlons under this title [42 USCS §§ 1396 et seq.], including the provi-
vices sion of information and education on pediatric vaccinations and the delivery
vidu- of immunization services, with the State’s operations under the special
fixed supplemental nutrition program for women, infants, and children under sec-
ether tion 17 of the Child Nutrition Act of 1966 [42 USCS § 1786];
must (12) provide that, in determining whether an individual is blind, there shall
spital be an examination by a physician skilled in the diseases of the eye or by an
in a . optometrist, whichever the individual may select;
) [42 (13) provide—
1(B) (A) for a public process for determmanon of rates of payment under the
(cep- plan for hospital services, nursing facility services, and services of inter-
lable mediate care facilities for the mentally retarded under which—
asur- (i) proposed rates, the methodologies' underlying the establishment of
1vatte such rates, and justifications for the proposed rates are published,
' Sﬁgﬁ (i) providers, beneficiaries and their representatives, and other con-
tion cerned State residents are given a reasonable opportunity for review
ne di-, and comment on the proposed rates, methodologies, and justifications,
u)(1) - (iii) final rates, the methodologies underlying the establishment of such
shall rates, and justifications for such final rates are published, and
3 (as (iv) in the case of hospitals, such rates take into account (in a manner
e to consistent with section 1923.[42 USCS § 1396r-4]) the situation of
1 as- hospitals which serve a disproportionate number of low-income patients
aedi- with special needs; and .

and - (B) for payment for hospice care in amounts no lower-than the amounts,
:d in using the same methodology, used under part A of title XVIII [42 USCS
e of 8§ 1395¢ et seq.] and for payment of amounts under section 1905(0)(3)
‘pro- [42 USCS § 1396d(0)(3)]; except that in the case of hospice care which
t for is furnished to an individual who is a resident of a nursing facility or-in-
termediate care facility for the mentally retarded, and who would be

State eligible-under the plan for nursing facility services or services in an inter-
m of :mediate care facility. for the mentally retarded if he had not elected to
g to- . receive hospice care, there shall be paid an additional amount, to take into
1 as- ‘account the room and board furnished by the facility, equal to at least 95
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percent of the rate that would have been paid by the State under the plan
for facility services in that facility for that individual;
(14) provide that enrollment fees, premiums, or similar charges, and deduc-
) tions, cost sharing, or similar charges, may be imposed only as provided in
section 1916 [42 USCS § 13960];"
(15) provide for payment for services described in clause (B) or. (C) of sec-
tion 1905(a)(2) [42 USCS § 1396d(a)(2)] under the plan in accordance with
subsection [(bb)](aa);
(16) provide for inclusion, to the extent required by regulations prescribed
by the Secretary, of provisions (conforming to such regulations) with respect
to the furnishing of medical assistance under the plan to individuals who are

/ residents of the State but are absent therefrom;

( 5&3 (17) except as provided in subsections (1)(3), (m)(3), and (m)(4), include
reasonable standards (which shall be comparable for all groups and may, in
accordance with standards prescribed by the Secretary, differ with respect to
income levels, but only in the case of applicants or recipients of assistance

- under the plan who are net receiving aid or assistance under any plan of the
State approved under title I, X, XIV, or XVI, or part A of title IV [42 USCS
§8 301 et seq., 1201 et seq., 1351 et seq., or 1381 et seq., or 601 et seq.],
and with respect to whom supplemental security income benefits are not be-
ing paid under- title XVI [42 USCS §§ 1381 et seq.], based on the variations
between shelter costs in urban areas and in rural areas) for determinin
eligibility for and the extent of medical assistance under the plan which
are consistent with the objectives of this title [42 USCS §§ 1396 et seq.],

0?7 ( ‘) prov1de for taking into account only such income and resources as are, ds
@iy

-d¢termined in accordance with standards prescribed by the Secret\”_&l'a‘rw -
able-to-theapplicant or recipient and (in the case of any applicant or recipi-
rent-who would, except for income and resources, be eligible for aid or as-
sistance in the form of money payments under any plan of the State approved

1201 et seq., 1351 et seq., or 1381 et seq., or 601 et seq.], or to have paid

with respect to him supplemental security income benefits under title XVI

‘ '[42 USCS §§ 1381 et seq.]) as would not be disregarded (or set aside for

: ( (C) future needs) in determining his- eligibility for such aid, assistance, or
)1} R bengefits, rovide for reasonable evaluation of any such income or re-
@))( \% - sources,(and (ID) do not take into account the financial fesponsibility of any

individual for any applicant or recipient of assistance under the plan unless
such applicant or recipient is such individual’s spouse or such individual’s
“-child who is under 21 or (with respect to States eligible to participate in the
‘- State program established under title XVI [42 USCS §§ 1381 et seq.]), is
blind or permanently and totally disabled, or is blind or disabled as defined
~in section 1614 [42 USCS § 1382c] (with respect to States which are not
* eligible to participate in such program); and provide for flexibility in the ap-
splication of such standards with respect to income by taking into account,
.except to the extent prescribed by the Sectretary, the costs (whether in the

- form of insurance premiums, payments made to the State under section
1903(f)(2)(B) [42 USCS § 1396b(f)(2)(B)], or otherwise and regardless of

0

under title I, X, XTIV, or XVI, or part A of title IV [42 USCS §§ 301 et seq., .
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whether such costs are reimbursed under another public program of the State
“or political subdivision thereof) incurred for medical care or for any otherAj
type of remedial care recognized under State law;
(18) comply with the provisions of section 1917 [42 USCS § 1396p] with
respect to liens, adjustments and recoveries of medical assistance correctly
paid, [,] transfers of assets, and treatment of certain trusts;
(19) provide such safeguards as may be necessary to assure that eligibility
for care and services under the plan will be determined, and such care and
services will be provided, in a manner consistent with simplicity of admin-
istration and the best interests of the recipients;
(20) if the State plan includes medical assistance in behalf of individuals
years of age or older who are patients in institutions for mental diseases—
(A) provide for having in effect such agreements or other arrangements
with State authorities concerned with mental diseases, and, where appro-
priate, with such institutions, as may be necessary for carrying out the
State plan, including arrangements for joint planning and for development
of alternate methods of care, arrangements providing assurance of imme-
‘diate readmittance to institutions where needed for individuals under
alternate plans of care, and arrangements providing for access to patients
and facilities, for furnishing information, and for making reports; <
(B) provide for an individual plan for each such patient to assure that the
/ institutional care provided to him is in his best interests, including, to that
end, assurances that there will be initial and periodic review of his medi-
cal and other needs, that he will be given appropriate medical treatment
within the institution, and that there will be a periodic determination of
his need for continued treatment in the institution; and
(C) provide for the development of alternate plans of care, making
maximum utilization of available resources, for recipients 65 years of age
or older who would otherwise need care in such institutions, including
appropriate medical treatment and other aid or assistance; for services
referred to in section 3(a)(4)(A)(i) and (ii) [42 USCS § 303(a)(4)(A)({)
~ and (ii)] or section 1603(a)(4)(A)(i) and (ii) which are appropriate for such
recipients and for such patients; and for methods of administration neces- -
sary to assure that the responsibilities of the State agency under the State
plan with respect to such recipients and such patients will be effectively
carried out;
(21) if the State plan includes medical assistance in behalf of individuals 65
years of age or older who are patients in public institutions for mental
~ diseases, show that the State is making satisfactory progress toward develop-
irig and implementing a comprehensive mental health program, including
provision for utilization of community mental health centers, nursing facili- -
ties, and other alternatives to care in public institutions for mental diseases;
-(22) include descriptions of (A) the kinds and numbers of professional medi-
- cal personnel and supporting staff that will be used in the administration of
“the plan and of the responsibilities they will have, (B) the standards, for
private or public institutions in which recipients of medical assistance under
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vices provided on a part-time basis in the home of the individual by a re-
spiratory therapist or other health care professional trained in respiratory
therapy (as determined by the State), payment for which is not otherwise
included (within other items and services furnished to such individual as
medical assistance under the plan.

(10)(A) The fact that an individual, child, or pregnant woman may be denied

aid under part A of title IV [42 USCS §§ 601 et seq.] pursuant to section
402(a)(43) [42 USCS § 602(a)(43)] shall not be construed as denying (or
permitting a State to deny) medical assistance under this title [42 USCS
§8 1396 et seq.] to such individual, child, or woman who is eligible for
assistance under this title [42 USCS §§ 1396 et seq.] on a basis other than
the receipt of aid under such part [42 USCS §§ 601 et seq.].
(B) If an individual, child, or pregnant woman is receiving aid under part
A of title IV [42 USCS §§ 601 et seq.] and such aid is terminated pursu-
ant to section 402(a)(43) [42 USCS § 602(a)(43)], the State may not
discontinue medical assistance under this title [42 USCS §§ 1396 et seq.]
for the individual, child, or woman until the State has determined that the
individual, child, or woman is not eligible for assistance under this title
{42 USCS §§ 1396 et seq.] on a basis other than the receipt of aid under
such part [42 USCS §8§ 601 et seq.].

(11)(A) Tn the case of an individual who is enrolled with a group health plan
under section 1906 [42 USCS § 1396e] and who would (but for this
paragraph) lose eligibility for benefits under this title [42 USCS §§ 1396
et seq.] before the end of the minimum enrollment period (defined in
subparagraph (B)), the State plan may provide, notwithstanding any other
provision of this title [42 USCS §§ 1396 et seq.], that the individual shall
be deemed to continue to be eligible for such benefits until the end of such

~'minimum period, but only with respect to such benefits provided to the

" individual as an enrollee of such plan.
(B) For purposes of subparagraph (A), the term ‘‘minimum enrollment
period’’ means, with respect to an individual’s enrollment with a group
health plan, a period established by the State, of not more than 6 months
beginning on the date the individual’s enrollment under the plan becomes
- effective.
(12) At the option of the State, the plan may provide that an individual who
is under an age specified by the State (not to exceed 19 years of age) and
who is determined to be eligible for benefits under a State plan approved
under this title under subsection (a)(10)(A) shall remain eligible for those
benefits until the earlier of—
(A) the end of a period (not to exceed 12 months) followmg the determi-
nation; or :
(B) thie time that the individual exceeds that age.

(f) Effective date of State plan as determinative of duty of State to provxde
-medical assistance to aged, blind, or disabled individuals. Notwithstanding
any other provision of this title [42 USCS §§ 1396 et seq. 1, except as provided :
in subsection (e) and sect10n 1619(b)(3) and section 1924 [42 USCS- \

607 : )
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§ 1382h(b)(3) and § 1396r-5], except with respect to qualified disabled and
working individuals (described in section 1905(s) [42 USCS § 1396d(s)]), and
except with respect to qualified medicare beneficiaries, qualified severely
impaired individuals, and individuals described in subsection (m)(1), no State
not eligible to participate in the State plan program established under title XVI
[42 USCS §§ 1381 et seq.] shall be required to provide medical assistance to
any aged, blind, or disabled individual (within the meaning of title XVI [42
USCS §8§ 1381 et seq.]) for any month unless such State would be (or would
have been) required to provide medical assistance to such individual for such
month had its plan for medical assistance approved under this title [42 USCS
§8§ 1396 et seq.] and in effect on January 1, 1972, been in effect in such month,
except that for this purpose any such individual shall be deemed eligible for
medical assistance under such State plan if (in addition to meeting such other
requirements as are or may be imposed under the State plan) the income of any
such individual as determined in accordance with section 1903(f) [42 USCS
§ 1396b(f)] (after deducting any' supplemental security income payment and
State supplementary payment made with respect to such individual, and
incurred expenses for medical care as recognized under State law regardless of
whether such expenses are reimbursed under another public program of the
State or political subdivision thereof, is not in excess of the standard for medi-
cal assistance established under the State plan as in effect on January 1, 1972.
In States which provide medical assistance to individuals pursuant to paragraph
- (10)(C) of subsection (a) of this section, an individual who is eligible for medi-
cal assistance by reason of the requirements of this section concerning the
deduction of incurred medical expenses from income shall be considered an
individual eligible for medical assistance under paragraph (10)(A) of that

subsection if that individual is, or is eligible to be (1) an individual with respect.

to whom there is payable a State supplementary payment on the basis of which
similarly situated individuals are.eligible to receive medical assistance equal in
amount, duration, and scope. to that provided to individuals eligible under
paragraph (10)(A), or (2) an eligible individual or eligible spouse, as defined
in title XVI [42 USCS §8§ 1381 et seq.], with respect to whom supplemental

security income benefits are payable; otherwise that individual shall be consid-

ered to be an individual eligible for medical assistance under paragraph 10O
of that subsection. In States which do not provide medical assistance to
~ individuals pursuant to paragraph (10)(C) of that subsection, an individual who
is eligible for medical assistance by reason of the requirements of this section
concerning the deduction of incurred medical expenses from income shall be
considered an individual eligible for medical assistance under paragraph
(10)(A) of that subsection. v ' ’

(g) Reduction of aid or assistance to providers of services attempting to
collect from beneficiary in violation of third-party provisions. In addition to
any other sanction available to a State, a State may provide for a reduction of
any payment amount otherwise. due with respect to a person who furnishes
services under the plan in an amount equal to up to three times the amount of
any payment sought to be collected by that person in violation of subsection

(@)(25)(C).

608

r¢
in



SociaL SeEcuriTy Act 42 USCS § 1396a

tion 1128 or 1128A [42 USCS § 1320a-7 or 1320a-7a] for the provision
of health care, utilization review, medical social work, or administrative
services or employs or contracts with any entity for the provision (directly
or indirectly)ﬁ through such an excluded individual or entity of such ser-
vices.

(3) As used in this subsection, the term “‘exclude’’ includes the refusal to
enter into or renew a participation agreement or the termination of such an
agreement. :

(q) Minimum monthly personal needs allowance deductibn; “‘institutional-

ized individual or couple’’ defined. (1)(A) In order to meet the require-
ment of subsection (a)(50), the State plan must provide that, in the case
of an institutionalized individual or couple described in subparagraph (B),
in determining the amount of the individual’s or couple’s income to be

. applied monthly to payment for the cost of care in an institution, there

shall be deducted from the monthly income .(in addition to other allow-
ances otherwise provided under the State plan) a monthly personal needs
allowance— '
(1) which is reasonable in amount for clothing and other personal needs
of the individual (or couple) while in an institution, and e
(ii) which is not less (and may be greater) than the minimum monthly
personal needs allowance described in paragraph (2). '
(B) In this subsection, the term “‘institutionalized individual or couple”’
means an individual or married couple— :
~ (i) who is an inpatient (or who are inpatients) in a medical institution
or nursing facility for which payments are made under this title [42
USCS §§ 1396 et seq.] throughout a month, and
(ii) who is or are determined to be eligible for medical assistance under
the State plan.

(2) The minimum monthly personal needs allowance described in this

- paragraph [subsection] is $30 for an institutionalized individual and $60 for

- an institutionalized couple (if both are aged, blind, or disabled, and their
- -incomes are considered available to each other in determining eligibility).

(r) Disregarding payments for certain medical expenses by institutional-

ized individuals. (1)(A) .For purposes of sections 1902(a)(17) and,\

1924(d)(1)(D) [42 USCS §§ 1396a(a)(17) and 1396r-5(d)(1)(D)] and for

| ‘purposes of a waiver under section 1915 [42 USCS § 1396n], with respect

to the post-eligibility treatment of income of individuals who are institu-

- tionalized or receiving home or ‘commurllity-based services under such a
-waiver, the treatment described in subparagraph (B) shall apply, there

shall be disregarded reparation payments made by the Federal Republic of
Germany, and there shall be taken into account amounts for incurred ex-
penses for medical or remedial care that are not subject to payment by a
third party, including— , ‘
(1) medicare and other health insurance premiums, deductibles; or co- -
insurance, and : ‘ '
(ii) necessary medical or remedial care recognized under State law but
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not covered under the State plan under this title [42 USCS §8 1396 et
seq.], subject to reasonable limits the State may establish on the amount

of these expenses.
(B)() In the case of a veteran who does not have a spouse or a child, if

the veteran—
(1) receives, after the veteran has been determined to be eligible for
medical assistance under the State plan under this title [42 USCS
§§ 1396 et seq.], a veteran’s pension in excess of $90 per month, and
(1) resides in a State veterans home with respect to which the Sec-
retary of Veterans Affairs makes per diem payments for nursing .
home care pursuant to section 1741(a) of title 38, United States
Code, : :
any such pension payment, including any payment made due to the
need for aid and attendance, or for unreimbursed medical expenses,
that is in excess of $90 per month shall be counted as income only for
the purpose of applying such excess payment to the State veterans
home’s cost of providing nursing home care to the veteran.
(i) The provisions of clause (i) shall apply with respect to a surviving
spouse of a veteran who does not have a child in the same manner as
~ they apply to a veteran described in such clause.
)(A) The methodology to be employed in determining income and resource
eligibility for individuals under  subsection  (a)(10)(A)()(IIL),
S @(10)(A)HAV), @10ADVD,  (@ANMMVID, (a)(10)(A)(i),
(@10)(C)@E)(I), or (f) or under section 1905(p) [1396d(p)] may be less
restrictive, and shall be no more restrictive, than the methodology—
(i) in the case of groups consisting of aged, blind, or disabled individu-
als, under the sipplemental security income program under title XVI

[42 USCS §§ 1381 et seq.], or .
(ii) in the case of other groups, under the State plan most closely

categorically related. -
(B) For purposes of this subsection and subsection (a)(10), methodology
is considered to be ‘‘no more restrictive’’ if, using the methodology, ad-
ditional individuals may be eligible for medical assistance and no indi-
.- . viduals who are otherwise eligible are made ineligible for such assistance.
“(s) Adjustment in payment for hospital services furnished to low-income
¢hildren under the age of 6 years. In order to meet the fequirements of
“subsection (a)[(56)](55), the State plan must provide' that payments. to hospitals
under the plan for inpatient hospital services furnished to infants who have not
attained the age of 1 year, and to children who have not attained the age of 6
years and who receive such services in "a- disproportionate share- hospital
described in section 1923(b)(1) [42 USCS § 1396r-4(b)(1)], shall— L
(1) if made on a prospective basis (whether per diem, per case, or otherwise)
“provide for an outlier adjustment in payment amounts for medically neces-
sary inpatient hospital services involving exceptionally high costs or excep-

- tionally long lengths of stay, :
~ (2) not be limited by the imposition of day limits with respect to the delivery
" of such services to such individuals, and ' o ‘

S
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! § 1396a. - State plans for medical assistance B C

(a),Cdn’tents. A State plan for medical assistance must—

{1)-(6) [Unchanged] ' L . . , o -
(7) provide safeguards which restrict the.use or disclosure of information concerning applicants

! and recipients to_purposes directly conpected with— - . S R L er s

; {(A) the administration of the’ plan; and " s R

! .. "(B) at State option, the exchahge. of 'information recessary to verify the’ certification” of

: . eligibility ‘of children for free or reduiced price breakfasts under the Child Nutritiori ‘Act of
.1966-[42.USCS §§ 1771 et-seq.] and.free or reduced pricé lunches under, the Richard B..
Russell National School Lunch Act [42 USCS. §§.1751 et seq.], in-accordance with, section:
v 1 9(b)of that-Act [42. USCS §°1758(b)], using data standards and formats established by-the. .
<o State agency; ’ N . ( o T IR : ot T
JI(8).9) [Uncianged) 7 O
.(10) :provide— - . R S A ey
.« *(A)for making medical assistance available, including at,léast the care and services listed
** in paragraphs (1) through (5), “("17)"211_1(3_ (21) of:section 1905(a). [42 USCS § 1396d(a)(1)+
(4); (17 and 1)), to-~ - " T o ST
y (l)au jndividuals—] G S : C B
(I) [Unchanged]. = . . R
++ (I (aa) with respect to. whom supplemental security income benefits ‘are being.paid-
under title X VI [42 USCS -§: 1381 et seq.] (or were- being paid as of the date of the
- enactment of section 211(a) of the Personal Responsibility and. Work Opportunity
"+ ”Reconciliation Act*of 1996 “(P.L:. 104-193) [enacted: -Aug:. 22, 1996] :and: would-
* continue to; be ‘paid”but ‘for the “enactment of:that ‘section);, (bb) :who:‘are:qualified.
_ severely _iﬁ;pairqd individuals (as defined insection 1905(¢):[42 USCS §1396d(q)]);"
o or (cc).who are undet 21 years of age and withtespect fo whom supplémental security*
.income. benefits.: would be' paid- under-title XVI'[42 USCS' §§1381 - et séq.] if*
i subparagraphs (A) -and (B) of section 1611(c)(7) [42 USCS' § 1382(c)(N)] )
«plied ‘without regard to .the phrase™‘the first day of the month following™, ~, .
o WD=(VID [Unchanged] © * © T T T
(ii) at the option of the State; to any group.or groups-of individuals. described in. section
1905(a) [42 USCS '§1396d()] (or,: in the case of individuals-.described rin section
"+'1905(a)(i) [42 USCS™§ 1396d(d)()], to any ‘reasonable’ categories of 'such individuals)
‘who are not individuals described in"clause (i) of this siibparagraph DUt o

oty

- (D=(XVD) [Uri'changcd] . e e e e e i
:+:1 (XVII) who are independent foster care adolescents (as defined in section1905(w)(1)"
.42 USCS:§:1396d(w)(1)]);.or who are.within any reasonable categories of .such:
- adolescents specified by-the State; T I L SR o
" (XVIH) who are ‘deseribed in subsection’ (aa) (relating ‘to-certain brédst-or cervical”

Carcer'patients); of | o e oo 0 ST DReEtior cervical

(XIX) who are disabled children described in subsection (cc)(1); L

(BY(D) [Unchanged] .., .. ..
(E)(l)—(lu) [Unchanged] - .»: : :

(iv) subject to" sections 1933+arid*1905(p)(4) (42 USCS-§§13964:3
~making mhedical’ assistance ‘available; (but” only' for premiums payable with Tespéct :to”
"months duting the, period beginning with January 1998, and ending with' June 2008 for .
medjcare  cost-sharing ‘described i’ section  "1905(p)(3)(A)G) | [42:
$ 1396d(p)(3)(A)(iD)] foi “ifidiViduals who would be qualified medicars, benéficiariés;
,, described in section 1905(p)(1)*42 USCS' §,1396d(p)(1)] but for the fact that their
income. éxceeds the ‘income level éstablished by the State under section 1905(p)(2). [42:
USCS § 1396d(p)(2)] 4nd is.at least 120 percent,but less than- 135 percent, of the- of-:
; ficial poverty line (réferred to in.such section) for a family .of the size involved and who:
.. ..are not otherwise eligible for-medical assistance under the State.plan; .. ., .. .. -
(B), (G) [Unchanged] -~ -0 f o0 e e
. €xcept that'(I) the making available of the services' described in ‘paragraph (4),°(14), ‘or (16) o
.,.sectiori 1905(a) [42 USCS § 1396d(a)(4), (14) or (16)] to'individuals meeting the'age requi
; Prescribed therein shiall not, by reason of thi§ paragraph {(10), require the making ‘avai]-"
-.able’of any;such services, or the making ailable of such services of the samé-amount, dura-
.-tion,. andscope, to. individuals. of any. other; ages, (II) the making available of supplementary
medical insurance benefits under part;B of title KVIH.[42 USCS.§§ 1395j.et seq:].to individu-,
als eligible therefor (either pursuant to an agreement entered into under section 1843 [42 USCS -
§ 1395v] or by reason of the payment of premiums under such title [42 USCS §§ 1395 et seq.]
by the State agency on behalf of such individuals), or provision for meeting part or all of the
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" cost of deductibles, cost sharing, or similar charges under part B of title XVII [42 USCS
- §8 1395j et seq.] for individuals eligible for benefits under such part [42 USCS §§ 1395j et

“seq.], shall not, by.reason of this paragraph (10), require the making available of any such

benefits, or the making available of services of the same amount, duration, and scope, to any

" other individuals, (II) the making available of medical assistance equal in amount, duration,
o and scope to the medical assistance made ‘available to individuals described in clause (A) to
" any classification of individuals approved by the Secretary with respect to whom there is being

paid, or who are eligible, or would be eligible if they were not in a medical institution, to have
paid with respect to them, a State supplementary payment shall not, by reason of this paragraph

(10), require the making available of any such assistance, or the making available of such as-
sistance of the same amount, duration, and scope, to any other individuals not described in
clause (A), (IV) the imposition of a deductible, cost sharing, or similar-charge for any item or
_service furnished to an individual not eligible for the exemption under section 1916(a)(2) or
(b)(2) {42 USCS § 13960(2)(2)-or (b)(2)] shall not require the imposition of a deductible, cost
sharing, or similar charge for the same item or service furnished to an individual who is eligible
or such exemption, (V) the making available to pregnant women covered under the plan of
‘services relating to pregnancy (including prenatal, delivery, and postpartum services) or.to any
“other condition which.may complicate prégnancy shall not, by reason of this paragraph (10),
“fequire. the making available of such services, or. the making available of such services .of the
~same amourit, duration, and scope, to any other individuals, provided such services are made
available (in the same amount, duration, and scope) to all pregnant women covered under the
_ State plan, (V) ‘with respect to the making available of medical assistance for hospice care to
““termiinally ill individuals who have made.a voluntary eléction describéd in section 1905(0) [42
USCS § 1396d(0)] to. ‘Teceive hospice care instead’ of medical *assistance for certain other
sefvices, such ‘assistance may not be ‘made available in ‘an amourt, duration, or scope less than
that provided under title XVIII [42 USCS '§8 1395 et seq.],"and the making available of such
. H.%¢sistance Shall'riot, by reason of this paragraph (10), require the making available of medical
assistance for hospice care to other individuals or the making available of medical assistance
" for services waived by 'such terminally ill'individuals,-(VIL) the-medical assistance made avail-
_‘-j'ablé fo ‘an individual described in’ subsection- (1)(1)(A) who is ‘eligible’ for meédical assistance
- orily -because’ of: subparagraph (A)HAV)-or (A)IIX) shall ‘be’ limited to medical assistance
-+ fo-services related to pregnancy (including prenatal; delivety, postpartum, and family planning
* services) and‘to-other conditions which :may ' cornplicate pregnancy, (VIII) ‘the "medical
" assistance made’ available to-a qualified medicare beneficiary-described in section 1905(p)(1)
[42 USCS § 1396d(p)(1)} who is only entitled to medical assistance because the individual is
.such a beneficiary-shall: be: limited:to medical assistance: for medicare. cost-sharing (described
* *in"section:1905(p)(3) [42 USCS§ 1396d(p)(3)]), subject to:the provisibns'of-subse'c'tion (n) and
“ssection 1916(b) [42 USES §13960(b)], (IX) the tnaking ‘available of respiratory -care services
- in accordarice with “subsection:(e)(9) shall not, by reason of this paragraph (10), require the
* making available-of such services, or the making available of such-services‘of ithe same amount,
duration, and scope, to any individuals not included under subsection (€)(9)(A), provided such
-, services-are made available. (in:the same.amount; duration, and scope) to all. individuals
. described in such subsection, (X) if the plan provides for any fixed durational limit on medical
assistance for inpatient hospital services (whether-or not-such alimit varies-by medical condi-
- tion or diagnosis), the,plan must establish. exgeptions to such .a:limit for medically, necessary
. inpatient; hospital::services furnished .with respect, to_individuals under one year of age in a
hospital defined under the State plan, pursuant to.sectjon 1923(a)(1)(A) [42 USCS § 1396r-4],
_ as a digproportionate share I;Q‘spitali.and_,.subparag.raph (B) (relating to, comparability) shall not
be constriied s requiring. such. an exception for other individuals, services, or hospitals, (XD

' the making available of medical assistance to cover the costs of premiums, deductibles, coinsur-

ance, and other cost-sharing obligations for certain individuals for private health coverage as

- described-in section 1906 {42 USCS §. 1396¢] shall not, by reason of patagraph (10), require
the making available of any such benefits or' the making available of sérvices of the same
" amotnt; duration, and‘scope of such private coverage to-any other individuals, (XII) the medi-
cal assistance made’ dvailable to an individual described in 'subsection (u){1) who is eligible for
- medical assistance only because of subparagraph (F) shall be limited:to médical assistance for
--COBRA: continuation:premiums- (as defined in-subsection (u)(2)) (XILI)- the 'medical assistance
* made available.to an individual.described in-subsection (z)(1) who is eligible for imedical:as-
“sistance only. because -of; subparagraph (A)(ii)(XII) shall- be limited to: medical assistance for
TB-related services (described in subsection (z)(2)),-and. (XIV). the: medical assistance made
. available to an individual described in subsection -(aa) who is:eligible for. medical. assistance
.only because of subparagraph (A)(10)(ii)(X VII) shall be limited to medical assistance provided
., .during the, period-in .which such an individual requires treatment for: breast or.cervical .cancer;
<. (11)~(14) [Unchanged] = =iz oot o T R D ST

.(15) provide for payment for sérvices described in ¢lause:(B)-or (C)- of 'section 1905(a)(2) [42

. USES' § 1396d(a)(2)] under the planrin accordance with 'subsection. (bb); - :
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-+ (B)~(F) [Unchanged] : » o IR Lo
*" (G) that the State prohibits any health insuret (including a group hiealth plan, as defined in

Lot the plan) in a manner prescribed by the. Secretary;
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(16)-(24) [Unchanged]
(25) provide— .

(A) that the State or local agency administering such plan will take all reasonable measures
to ascertain the legal liability of third parties (including health insurers, self-insured plans,
group health plans (as defined in section 607(1) of the Employee Retirement Income
. Security Act of 1974 [29 USCS § 1167(1)]), service benefit plans, managed care organiza-
tions, pharmacy benefit managers, or othier parties that are, by statute, contract, or agree-
ment, legally responsible for payment of a claim for a health cére itém or service) to pay

for care and services available under the plan, including—
(i), (ii) [Unchanged] ,

section 607(1) of the Employee Retiremént Income Security Act of 1974 [29 'USCS
§ 1167(1)], ‘a self-insured plan, a service benefit plan, d managed care organiZation, a

" pharmacy benefit mariager, or other party that is, by statute, contract, or agreement, legally

responsible for payment of a claim' for a health care’item or sérvice), in enrolling “an
. individual or in making any payments for benefits to the individual or on the individual’s
behalf, from taking into account that the individual is eligible for or is ‘provided medical
 assistance under a plan under this title [42 USCS §§ 1396 et seq.] for such State, or any
" other State; DR S S
- (H)_that to the extent that payment has been made under the State. plan, for medical as-
. sistance in any cdse where a third party has a legal liability to make payment for such as-
sistance, the State has in effect laws under which, to the extent that payment has been made
under the State plan for medical assistance for health care iteins or services. furnished to_an

. by any other party for such health care items or services; and .

individual, the State is considered to have acquired the rights of such individual to payment

" (D) that the State shall provide assurances satisfactory to, the Secretary that the State has in

-effect laws requiring health. insurers, including self-insured plans, group health plans (as

. .defined. in_section 607(1) of .the Employee Retirement; Income Security.Act of. 1974 [29
- USCS § 1167(1)]), service benefit plans, managed care organizations, pharmacy benefit

managers, or other parties that are, by statute, contract, or agreement, legally responsible for

:*",. payment of a claim for a health care item or service, as a condition of doing business in. the
- State, to— . . ' n s »

. vk FEEEE R ' o : oy
(). provide, with respect to individuals who are eligible.for, or are provided, medical :as-
«: -sistance under the State plan, upon, the request of the State, ‘information to determine
during -what period the individual .or their spouses or.their dependents may be {or may
have been). covered-by a health. insurer.and the .nature of the coverage .that is or was
.. provided by the health insurer (including the name, -address,. and identifying number of

*(ii) acceptthe State’s right .of recovery and the assignment to. the State of -any right of
‘an individual or other entity to payment from the party for an itém ot.service for which
-payment has been:made under the State-plan; -~ -~ . . . SN R S

- (iii) respond to any inquiry by thé'State regarding a‘claimfor payment for any health

" care item-or serviée ‘that is ‘submitted not later'than'3' years after ' the date ‘of ‘the ‘provi-

~* 'sion of such health care item'or service; and - i T e
(iv) agree not to deny a claim submitted by the Staté solely on the basis of the date of

* ‘submission of the claim, the type or format ‘of ‘the claim form,"or a ‘failure to present

proper documentation at the point-of-sale that is the basis of the claim, if—
.- (D the claim is submitted by the State within the 3-year period beginning on the date

on which the item or servicé was furnished; and

(II) any, action by. the State to enforce its rights with ,r,e'_spec_t.'_'to' suéh claim 1s com-
menced within 6 years of the State’s submission of such claim;.... . - :

A

.. (26)~(43) [Unchanged] . .-, ..« . ... e co AR

-+(44) [Caution: For application of 1987 amendment of paragraph,see § 4218(b) of Act Dec.
.22, 1987, P. L.'100-203, which appears. as a note to this seéction.] in:-each:case for which
" payment for inpatient hospital services; services in an intermediate care facility for the mentally

- retarded, or inpatient mental hospital services is made under the State plan—

(A) a physician (or, in the case of ‘skilled- nursing facility-services- or intermediate care
facility services, a physician, of a nurse practitioner or clinical nurse 'specialist ‘who i$§' not

" an-employee of the facility but is working in collaboration with a physician) certifies at'the

time of admission, or, if later, the time the individual applies for medical assistance.under

- the State plan (and a.physician;.a ‘physician assistant under the supervision of a physician,

or, in the case of skilled nursing facility- services or intermediate care facility services, a -

a

s
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(ii) has oversight procedures to menitor beneficiary access and complaints and. ensure 5 {hb
that transport personnel are licensed, qualified, competent, and courteous; - ‘,‘ 1
(iii) is subject to regular-auditing and oversight by the State in order to ensure the qual- 3
ity of the- transportation services provided and the adequacy of beneficiary access to
medical care and services; and : P et : i
(iv) comiplies with such requirements related to prohibitions on referrals and tonflict of :
interest as the Secretary shall establish (based-on the prohibitions on physician réferrals
under section 1877 and such other prohibitions and requirements ‘as the “Secretary
.- determines.to be appropriate). . Ce P ; , S
Notwithstanding paragraph (5), if on January 1, 1965, and on the date on which a State submits
its .plan for approval under .this title.-[42- USCS §§ 1396 et seq.],.'the’ State ‘agency which
administered-or supervised the administration.of the plan- of such.State approved under title X [42 ; -
USCS §§ 1201 et seq.] (or title XVI [42 USCS §8§ 1381 et seq.], insofar as it relates to the blind) @
was_different from the State agency which administered or supervised the administration of the
State plan approved under title I'[42 USCS §§ 301 et seq.] (or title XVI [42 USCS §§ 1381 et
seq.], insofar as’ it relates to’ the aged), the Staté agency which administered ‘or supervised ‘the
administration of such plan approved under title X [42 USCS §§ 1201 et seq.]. (or title XV] [42
USCS §§ 1381 et seq.], insofar as it relates to the blind) may be -designated to’ administer or
supervise the administration of the portion of the State’ plan for medical assistance which relates
to blind individuals and a different State 'ageficy may be established or designated to administer or
supervise the ‘administration of the rest of the State’ plan for medical assistance; and in stich case
the part of the plan which each such agency administers, or the administration of which each such |
agency supervises,:shall be regarded as‘a separate plan for purposes of this: title [42:USCS §§ 1396 i
et seq.] (except for purposes of paragraph (10)): The provisions of paragraplis (9)(A), (31), and '
(33) and of section 1903(i)(4) [42 USCS:§ 1396b(i)(4)]-shall ‘not apply- to*a-religious nonmedical
health care institution (as defined in section 1861(ss)(1) [42 USCS § 1395x(ss)(D)]).«. .-
For-purposes-of paragraph (10) any individual who, for the month of August-1972, was eligible
for or receiving aid or assistance undér a State plan approved under title I, X, XIV, or XVI, or
part A of title IV [42 WSCS.:§§ 301 et seq:;: 1201 et seq.; 1351-et seq.,.or:1381 et seq:, or: 601 et
seq:] and who for such month:was entitled. to monthly insurance benefits under title IL [42 USCS
§8.401 et:seq:] shall for-purposes of :this- title. [42 USCS §8 1396 et seq.] only be deemed. to be
eligible for financial-aid or assistance for'any month' theréafter if such individual would have.been
eligible for. financial aid or assistance for such month had the increase in monthly insurance benefits
under-title Ik [42 USGS §§ 401 et seq:}.resulting from enactment of Public. Law 92-336:not.been
applicable to such individual. .. * i vo..o . oL 0 L Cpee o w Ve
The requirement of clause (A) of -paragraph (37) with respect to-a State planimay be waived by
the:Secretary if he. finds that the State has exercised good faith in trying to meet.such:requirement.
For purposes of this title [42 USCS .§§ 1396 et seq.],- any child who-meets the requirements of
paragraph-(1).-or-(2) of .section -473(b) [42 USCS.:§ 673(b)(1) -or:(2)] shall be deemed.to be a
dependent child as.definedin section 406, [42 USCS §:606] .and shall be deemed to be-a recipient
of aid to:families with: dependent: chjldren under part-A. of title IV '[42 USCS §§-601-et 'seq.} in
the ‘State where:such .child resides. Notwithstanding :paragraph. (10)(B) or any other- provision of
this .subsection; a State plan shall ‘provide medical-assistance. with respect to an:alien:who is not
lawfully admitted for. permanent residence or otherwise permanently residing;in.the United States
under:color of law only-in:accordance: with section: 1903(v).[42 USCS. .§ 1396b(W)); - - ;i
" (b)=(d) [Unchanged] * - ~uows - R T S T T S AU SN AT AR
(e) Continued eligibility of families determined ineligible:becaisé of income ‘and resources or
hours. of :work limitations of plan; individuals. enrolled  with health:maintenance organiza-
tions; persons deemed recipients:of: supplemental: security income or State supplemental pay-
ments;-entitlement for certain newborns;;postpartum;eli'gibilrity‘for_ pregnant women; (1)(A)
[Unchange_d]. A S ST R S P IE C O S A S
i+ +.5:(B)-Subparagraph:(A):shall.not. apply with respect to families that cease ito -be ‘eligible for
+-aid under part.A. of title: IV. [42. USCS §§ 601 et seq.] during, the period. beginning: on-April
¢ 11 21,1990, and ending on September 30, 2003. During ‘such peried, for. provisjons relating to
extension of eligibility for medical assistance for certain families- who have received :aid
c-pursuant to a-State plan approved under part;A of title- IV- {42 USCS, §§ 601 et seq.] and
..+ Have earned income, see.seetion 1925 [42.USC O R B
- (2)=(12) [Unchanged] -« oot i o 2 PEE R Pt

i,

2 G

&3

ol

(D~@) [Unchanged] .»: oo o v e g e o 2 Sae
(aa) Certain individuals with breast or cervical cancer. Individuals describéd in this subsection

are individuals who-—: .5, " . S S T A S ST I DR RIS
«(1)=~(3) [Unchanged] v :.: O S T N T S (Y SRR A
(4) are not otherwise covered under creditable coverage, as:defined in section 2701(cj: of the
% Public Health Sefvice Act'(42 U.S.C. 300gg(c)),- but. applied without regard to:paragraph (1)(F)
of such:section.. . .- .. YT L g e e S
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Health Ass’n v Heckler (1983, CA8 Minn) 720 F2d
965 (criticized in Crayton v Callahan (1997, CAl1
Ala) 120 F3d 1217, 53 Soc Sec Rep Serv 914, 23
ADD 595, 11 FLW Fed C 468).

There was_ question regarding whether claimant
was denied due process in her previous application
for supplemental security income benefits because it
was undetermined whether claimant could act upon
notice of denial of disability benefits. Byam v Barn-
bart (2003, CA2 Vi) 336 F3d 172, 89 Soc Sec Rep
Serv 287.

42 USCS § 1382

disability insurance benefits and supplemental secu-
tity income benefits when administrative law judge
concluded that although claimant’s degenerative disc
disease, status post right knee injury, and depression
combined to more than minimally impact on claim-
ant’s ability to perform basic work activity, claimant
was able to perform sedentary work based on fact
that claimant performed some housework and claim-
ant’s depression did not affect his concentration
because claimant could drive for short distances, go
fishing, and was not taking anti-depressants. Alsip v

Substantial evidence existed to support denial of  Barnhart (2002, ND III) 84 Soc Sec Rep Serv 686.

lain- :

iff to 7 PART A. DETERMINATION OF BENEFITS
onth

tedy. 3 CROSS REFERENCES

;eri:; This part is referred to in 42 USCS § 138]a.

e § 1382. Eligibility for benefits

'(a) Eligible individual’’ defined. (1) Each aged, blind, or disabled individual
who does not have an eligible spouse and—

(A) whose income, other than income excluded pursuant to section
1612(b) [42 USCS § 1382a(b)], is at a rate of not more than $1,752 (or,
if greater, the amount determined under section 1617 [42 USCS § 13821])
for the calendar year 1974 or any calendar year thereafter, and
(B) whose resources, other than resources excluded pursuant to section
1613(a) [42 USCS § 1382b(a)], are not more than (i) in case such
individual has a spouse with whom he is living, the applicable amount

ttrib- determined under paragraph (3)(A), or (i) in case such individual has no
, DC spouse with whom he is living, the applicable amount determined under
‘paragraph (3)(B),

;g}‘ﬁ: shal} be an eligible individual for purposes of this title [42 USCS §§ 1381 et
wefits, seq.].

nents (2) Each aged, blind, or disabled individual who has an eligible spouse and—
e in- (A) whose income (together with the income of such spouse), other than
f;:ﬁl:h income excluded pursuant to section 1612(b) [42 USCS § 1382a(b)], is at
1 984, a rate of not more than $2,628 (or, if greater, the amount determined under
142 section 1617 [42 USCS § 1382f]) for the calendar year 1974, or any
JSCS calendar year thereafter, and

fits .
n;’rsf, , (B) whose resources (together with the resources of such spouse), other

~vices than resources excluded pursuant to section 1613(a) [42 USCS
§ 1382b(a)], are not more than the applicable amount determined under
paragraph (3)(A),

1jch- shall be an eligible individual for purposes of this title [42 USCS §§ 1381 et
1 that Seq.]. .

g";’f (3)(A) The dollar amount referred to in clause (i) of paragraph (1)(B), and
func- in paragraph (2)(B), shall be $2,250 prior to January 1, 1985, and shall
vever, be increased to $2,400 on January 1, 1985, to $2,550 on January 1, 1986,
;2‘);‘, to $2,700 on January 1, 1987, to $2,850 on January 1, 1988, and to $3,000
fental on January 1, 1989.

49
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(B) The dollar amount referred to in clause (ii) of paragraph (1)(B), shall
be $1,500 prior to January 1, 1985, and shall be increased to $1,600 on
January 1, 1985, to $1,700 on January 1, 1986, to $1,800 on January 1,
1987, to $1,900 on January 1, 1988, and to $2,000 on January 1, 1989.

(b) Amount of benefits. (1) The benefit under this title [42 USCS §§ 1381 et

seq.] for an individual who does not have an eligible spouse shall be pay-
able at the rate of $1,752 (or, if greater, the amount determined under sec-
tion 1617 [42 USCS § 1382f]) for the calendar year 1974 and any calendar
year thereafter, reduced by the amount of income, not excluded pursuant to
section 1612(b) [42 USCS § 1382a(b)], of such individual.
(2) The benefit under this title [42 USCS §§ 1381 et seq.] for an individual
who has an eligible spouse shall be payable at the rate of $2,628 (or, if
greater, the amount determined under section 1617 [42 USCS § 1382f]) for
the calendar year 1974 and any calendar year thereafter, reduced by the
amount of income, not excluded pursuant to section 1612(b) [42 USCS
§ 1382a(b)], of such individual and spouse. »

(c) Period for determination of benefits. (1) An individual’s eligibility for a
benefit under this title [42 USCS §§ 1381 et seq.] for a month shall be
determined on the basis of the individual’s (and eligible spouse’s, if any)
income, resources, and other relevant characteristics in such month, and,
except as provided in paragraphs (2), (3), (4), (5), and (6) the amount of such
benefit shall be determined for such month on the basis of income and other
characteristics in the first or, if the Commissioner of Social Security so
determines, second month preceding such month. Eligibility for and the
amount of such benefits shall be redetermined at such time or times as may
be provided by the Commissioner of Social Security. ,

(2) The amount of such benefit for the month in which an application for
benefits becomes effective (or, if the Commissioner of Social Security so
determines, for such month and the following month) and for any month
immediately following a month of ineligibility for such benefits (or, if the
Commissioner of Social Security so determines, for such month and the fol-
lowing month) shall— '
(A) be determined on the basis of the income of the individual and the
eligible spouse, if any, of such individual and other relevant circumstances
in such month; and '
(B) [Caution: For provisions in effect with respect to benefits payable
for months that begin within one year of March 2, 2004, see note
below describing amendment made to this subparagraph by Act
March 2, 2004.] in the case of the first month following a period of
ineligibility in which eligibility is restored after the first day of such
month, bear the same ratio to the amount of the benefit which would have
been payable to such individual if eligibility had been restored on the first
day of such month as the number of days in.such month including and
following the date of restoration of eligibility bears to the total number of
days in such month. .
(3) For purposes of this subsection, an increase in the benefit amount pay-

oy
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RE
all able under title II [42 USCS §§ 401 et seq.] (over the amount payable in the
on preceding month, or, at the election of the Commissioner of Social Security,

1, the second preceding month) to an individual receiving benefits under this
. title [42 USCS §§ 1381 et seq.] shall be included in the income used to
ot detertnine the benefit under this title [42 USCS §§ 1381 et seq.] of such

individual for any month which is—
ty' (A) the first month in which the benefit amount payable to such individual
¢~ - under this title [42 USCS §§ 1381 et seq.] is increased pursuant to sec-
far tion 1617 [42 USCS § 1382f], or

to (B) at the election of the Commissioner of Social Security, the month

immediately following such month.
nal (4)(A) Notwithstanding paragraph (3), if the Commissioner of Social Secu-
if rity determines that reliable information is currently available with respect
for to the income and other circumstances of an individual for a month
the (including information with respect.to a class of which such individual is
CsS a member and information with respect to scheduled cost-of-living adjust-
ments under other benefit programs), the benefit amount of such individual
ra under this title [42 USCS §§ 1381 et seq.] for such month may be
be determined on the basis of such information.
ay) (B) The Commissioner of Social Security shall prescribe by regulation the
nd circumstances in which information with respect to an event may be taken
lcﬁ into account pursuant to subparagraph (A) in determining benefit amounts
her under this title [42 USCS §§ 1381 et seq.].

S0 (5) Notwithstanding paragraphs (1) and (2), any income which is paid to or
the on behalf of an individual in any month pursuant to (A) a State program
aay funded under part A of title IV [42 USCS §§ 601 et seq.], (B) section 472

of this Act [42 USCS § 672] (relating to foster care assistance), (C) section

412(e) of the Immigration and Nationality Act [8 USCS § 1522(e)] (relating
.for to assistance for refugees), (D) section 501(a) of Public Law 96-422 [8 USCS

80 § 1522 note] (relating to assistance for Cuban and Haitian entrants), or E)
nth the Act of November 2, 1921 (42 Stat. 208) [25 USCS § 13], as amended
the (relating to assistance furnished by the Bureau of Indian Affairs), shall be
fol- taken into account in determining the amount of the benefit under this title

[42 USCS §§ 1381 et seq.] of such individual (and his eligible spouse, if
the ~ any) only for that month, and shall not be taken into account in determining
ICES ~ the amount of the benefit for any other month.

(6) The dollar amount in -effect under subsection (b) as a result of any
ible increase in benefits under this title [42 USCS §§ 1381 et seq.] by reason of
10te section 1617 [42 USCS § 1382f] determine the value of any in-kind support
Act and maintenance required to be taken into account in determining the benefit
1 of payable under this title [42 USCS §§ 1381 et seq.] to an individual (and the
uch eligible spouse, if any, of the individual) for the 1st 2 months for which the
1ave increase in benefits applies.
first (7) For purposes of this subsection, an application of an individual for
and benefits under this title [42 USCS §§ 1381 et seq.] shall be effective on the
i of later of— ‘

(A) the first day of the month following the date such application is filed,
pay- or

) Uz
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(B) the first day of the month following the date such individual becomes
eligible for such benefits with respect to such application.

(8) The Commissioner of Social Security may waive the limitations speci-
fied in subparagraphs (A) and (B) of subsection (e)(1) on an individual’s
eligibility and benefit amount for a month (to the extent either such limita-
tion is applicable by reason of such individual’s presence throughout such
month in a hospital, extended care facility, nursing home, or intermediate
care facility) if such waiver would promote the individual’s removal from
such institution or facility. Upon waiver of such limitations, the Commis-
sioner of Social Security shall apply, to the month preceding the month of
removal, or, if the Commissioner of Social Security so determines, the two
months preceding the month of removal, the benefit rate that is appropriate
to such individual’s living arrangement subsequent to his removal from such
institution or facility.

(9) [Caution: This paragraph is effective with respect to benefits payable
for months that begin on or after one year after March 2, 2004,
pursuant to § 433(c) of Act March 2, 2004, P. L. 108-203, which ap-
pears as a note to this section.] (A) Notwithstanding paragraphs (1) and
(2), any nonrecurring income which is paid to an individual in the first
month of any period of eligibility shall be taken into account in determin-
ing the amount of the benefit under this title of such individual (and his
eligible spouse, if any) only for that month, and shall not be taken into
account in determining the amount of the benefit for any other month.
(B) For purposes of subparagraph (A), payments to an individual in vary-
ing amounts from the same Or similar source for the same or similar
purpose shall not be considered to be nonrecurring income.

(10) For purposes of this subsection, remuneration for service performed as

2 member of a uniformed service may be treated as received in the month

in which it was earned, if the Commissioner of Social Security determines

that such treatment would promote the economical and efficient administra-
tion of the program authorized by this title [42 USCS §§ 1381 et seq.].

(d) Limitation on amount of gross income earned; ‘‘gross income’’ defined.
The Commissioner of Social Security may prescribe the circumstances under
~ which, consistently with the purposes of this title [42 USCS §§ 1381 et seq.],
the gross income from a trade or business (including farming) will be
considered sufficiently large to make an individual ineligible for benefits under
this title [42 USCS §§ 1381 et seq.]. For purposes of this subsection, the term
““gross income’” has the same meaning as when used in chapter 1 of the Internal

Revenue Code of 1954 [26 USCS §§ 1 et seq.].

(e) Limitation on eligibility of certain individuals. (1)(A) Except as provided
in subparagraphs (B), (C), (D), (E), and (G) no person shall be an eligible
individual or eligible spouse for purposes of this title [42 USCS §§ 1381
et seq.] with respect to any month if throughout such month he is an

__ inmate of a public institution. I~
(B) In any case where an eligible individual or his eligible spouse (if any) :
is subject to subparagraph (G)), throughout any month subject to subpara- Q ;
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graph (G)), in a medical treatment facility receiving payments (with
respect to such individual or spouse) under a State plan approved under
title XIX [42 USCS §§ 1396 et seq.], or an eligible individual is a child
described in section 1614(f)(2)(B) [42 USCS § 1382¢(f)(2)(B)], or, in the
case of an eligible individual who is a child under the age of 18, receiv-
ing payments (with respect to such individual) under any health insurance
policy issued by a private provider of such insurance the benefit under this
title [42 USCS §§ 1381 et seq.] for such individual for such month shall
be payable (subject to subparagraph (E))—
™ (i) at a rate not in excess of $360 per year (reduced by the amount of
any income not excluded pursuant to section 1612(b) [42 USCS
§ 1382a(b)]) in the case of an individual who does not have an eligible

(ii) in the case of an individual who has an eligible spouse, if only one
of them is in such a facility throughout such month, at a rate not in
excess of the sum of— _
(I) the rate of $360 per year (reduced by the amount of any income,
not excluded pursuant to section 1612(b) [42 USCS § 1382a(b)], of
the one who is in such facility), and
(II) the applicable rate specified in subsection (b)(1) (reduced by the
amount of any income, not excluded pursuant to section 1612(b) [42
USCS § 1382a(b)], -of the other); and :
(iii) at a rate not in excess of $720 per year (reduced by the amount of
any income not excluded pursuant to section 1612(b) [42 USCS
§ 1382a(b)]) in the case of an individual who has an eligible spouse, if
both of them are in such a facility throughout such month.
For purposes of this subsection, a medical treatment facility that provides
services described in section 1917(c)(1)(C) [42 USCS § 1396p(c)(1)(C)]
shall be considered to be receiving payments with respect to an individual
under a State plan approved under title XIX [42 USCS §§ 1396 et seq.]
during any period of ineligibility of such individual provided for under the
State plan pursuant to section 1917(c) [42 USCS § 1396p(c)].
(C) As used in subparagraph (A), the term *‘public institution”’ does not
include a publicly operated community residence which serves no more
than 16 residents.
(D) A person may be an eligible individual or eligible spouse for purposes ---
of this title [42 USCS §§ 1381 et seq.] with respect to any month
throughout which he is a resident of a public emergency shelter for the
homeless (as defined in regulations which shall be prescribed by the Com-
missioner of Social Security); except that no person shall be an eligible
individual or eligible spouse by reason of this subparagraph more than 6
months in any 9-month period.
(E) Notwithstanding subparagraphs (A) and (B), any individual who—
@(i)(D) is an inmate of a public institution, the primary purpose of which
is the provision of medical or psychiatric care, throughout any month
as described in subparagraph (A), or




" and (2) on remand

' dence.that was, relevant 10 claxmant s menta] i 1mpau'

PART Al DETERMINATION OF BENEFTTS

42 USCS §.1381a,n 5

security income under Title II and XIV of Social
Security Act, 42 USCS §§ 401 et seq., 1381 et seq.,

Commissioner was granted summary judgment where. -

substantial evidence did not exist showing that claim"
ant met regulafory listing of 20 C.F.R. pt. 404, subpt.
P, app. 1, § 1.04B; no evidence of spinal arachnoiditis

existed in record Nester v Barnhart (2005, WD Va) )

103 Soc Sec Rep Serv 738.
In action in which social security claimant sought

judicial review of final decision of Commissioner of ©

Social Security denying claimant’s claim for supple-
mental security income benefits under Social Security

Act, 42 USCS § 1381a, claimant’s motjon-for, sum-~ -
] : "ALI properly’ apphed guiding principles of Medical

mary judgment was granted and case was remanded
to administrative law judge (ALI) where- (1) ALJ
falled to consider. claimant’s alleged obesrty, @ there
was nothing in opinion to demonstrate that ALJ
considered type, dosage, effectrveness “and/or 51de ef-
fects. of medication taken by claimant;, and 3) ALJ
failed, to_discuss clalrnant s daily activities, locauon,
duratron, frequency, and intensity of her symptoms,. or
any precipitating and aggravatlng factors. Jones ¥
Barnhart (2005, ND 1iI) 105 Soc Sec'Rep Serv 223

. In claimant's 42 USCS §405(g) action, court: re-
versed and remanded. Gommissioner of Soc1a1 Secu-
rity’s denial -of disability benefits under Title,II of
Social Security- Act, 42. USCS §401 et seq., and
supplemental security. income benefits under. Title
XVI of Act, 42: USCS §.1381 et .seq., action where
1¢8] there, was no, way 'to determme what amount of
weight ALJ placed on erroneous; eammg 1nformat10n,
hould include.in hypothett-
cal questions., 0 ocauonal -expert, any, lmutatrons
which he foun;i to exist based. upon substantial, eyi-
dence, in- record. . McKifrick.. v. Barphart (2005 DC
Kan) 64 F Supp 2d 1272, .

: In action in which, somal secunty clarmant chal-
lenged final decnslon of ; Comrmssmner of Social
Security, denying . claim. for ,supplemental . security
income -under Soc1al Security, Act, 42 USCS § 1381
et seq., decision was vacated and.case was remanded
to ALJ where (1)- although_ALJ clearly rejected treat-
ing physician’s opinions, it was unclear what-opinions
she accepted and relied upon in concludmg that
claimant did not suffer from disabling mental. impair-
ment; and (2) it was unclear from record before court
how. ALJ reached, such concluslons regardmg evi-

s

§1382. Ehgrblhty for beneﬁts
-(a)—(c) [Unchanged]

PusLic HEALTH AND WELFARE

ments. Payne v Barnhart (2005, WD Va) 366 F Supp
2d 391.

‘In action in which claimant appealed from decision

. of Commissioner of Social :Security denying: his ap-

plication for supplemental security .income under
Title XVI of Social Security Act, 42 USCS § 1381 et
seq., Commissioner’s decision was affirmed where (1)
ALJ considered medical reports and treatment records
from claimant’s. treating physician and -examining
physwrans (2) although ALJ did not explicitly con-
sider claimant’s obesity, it was factored mdlrectly
.into ALI’s decision as part of doctors’ opinions; (3)

Vocational Guidelines to conclude that claimant was
not disabled; (4) ALJ’s hypdthetxcal to’. vocational
expert accurately reflected evidence that was pre-
sented ‘by ‘claimant about his' physical abilitiesi and
(5) ALY propetly considered all medical ev1dence
Santiago v Barnhart (2005, ED Pay 367 F Supp 2d
728,103 Soc Sec Rep Serv-341. .

-In action in ‘Which social security clalmant sought
judicial review of final decision of Cormiissioner of
Social Securrty Admrmstranon denymg clalmants
apphcatwn for supplemental secunty income ynder
42 USCS 8§ 1381~ 1383(f) “claimant’s rhotion “For
summary Judgment was. granted where: (1) admlms-
trative law judge (ALJ) failed to give proper werght
to claimant’s lengthy and well- documented com-
plaints of subjective pain and fatigue and did-not
include all of claimant’s. credibly -established nopex-
ertional . lmutatrons in her. hypothetrcal question .to
vocauonal expert and (2) vocational expert herself
adrmtted that, if ‘claimant’s., testrmony Were.. deemed
credible, he, would be, unable to work, because he
indicated he was lying down .couple of times day,
because of: terrible: fatigue; and that would, . preclude
appropriate_attendance. at any competxtwe employ-
ment. Whltmore v Bdmnhart (2007 DC Del) 469 F
Supp 2d 180;

Cla;mant seekmg Supplemental Secunty Income

(SSI) payments.under 42 USCS.§ 1381a-was entrtled .

to, remand. of, denial ,of his request. because ALJ
lmproperly made mdependent medical determmatron
by.evaluating, claimant’s. subtest scores from IQ test
and concluding . that subtest scores would not; affect
his functional capac1ty Corder v. Barnhart (2007 ND
111), 504-F Supp. 2d 351, .

sy

on on amount’ of gross inicome earned- “gross mcome” deﬁned The Comrms-

s1oner of ‘Sagial; Secunty may prescnbe the cucumstances under whrch con51stent1y with the
’purposes of; this. title [42 USCS. §§ 1381 et seq.], the gross mcome from a'trade or business. (mclud-
ing ‘farming) will :be considered sufﬁc1ently large to. make an individual. 1nehg1bleffor benefits
under thls title .[42 USCS §§ 1381 et seq.].~For purposes of .this:subsection, the: term “gross

Explanatory notes.l s

. **1986°’ has-been inserted in. brackets in, subsec (d) pursuant to § 2 of Act Oot 22 19

income!’ ‘has the same meaning. as- when used in chapter 1 of: the Internal Revenue Code of 1954
r[1986]_ 126 USCS §§1 et seq]-

P Lo

:99-514, which redesignated the;Internal Revenue Code of 1954 H{Act Aug. 16; 1954, ch 736) as-
-+ - the Internal Révenue: Codeof 1986. In.redesignating the Internal Revenue Code of 1954 as:the -
- Internal Revenue Code .0f 1986, Congress: provided,:in Act Oet. 22, 1986, P: L. 99:514, § 2(b),. - .
- 100°Stat-12095,. for construction.of references to the, Internal Revenue Code. as follows: except - .
when inappropriate, any reference in any law, Executive Order; or other document to. the Internal .-
-... ‘Revenue Code of 1954 shall include.a reference to.the Internal Revenue. Code of 1986 and any. ...
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| SSI Federal Payment Amounts

‘Maximum Federal Supplemental Security Income (SSI) payment

amounts increase with the automatic cost-of-living increases that apply
to Social Security benefits. The latest such increase, 5.8 percent,
becomes effective January 2009.

SSI amounts for 2009

The monthly maximum Federal amounts for 2009 are $674 for an
eligible individual, $1,011 for an eligible individual with an eligible
spouse, and $338 for an essential person.

In general, monthly amounts for the next year are determined by
increasing the unrounded annual amounts for the current year by the
COLA effective for January of the next year. The new unrounded
amounts are then each divided by 12 and the resulting amounts are
rounded down to the next lower multiple of $1. :

Calculation details

Unrounded annual amounts Monthly
for— amounts for
Recipient(s) 2008 2009° 2009
Eligible $7,651.53 $8,095.32 $674
individual '
Eligible couple 11,476.00 12,141.61 1,011
Essential person 3,834.53 4,056.93| 338|
aThe unrounded amounts for 2009 equal the unrounded amounts for 2008 increased
by 5.8 percent.

Payment reduction

The monthly amount is reduced by subtracting monthly countable
income. In the case of an eligible individual with an eligible spouse, the
amount payable is further divided equally between the two spouses.

Some States supplement SSI benefits.

2/21/2009 7:25 AM
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Social Security Administration

§416.415 Amount of benefits; eligible.

individual is disabled child under
age 18.

(a) If you are a disabled child under
age 18 and meet the conditions in
§416.1165(i) for waiver of deeming, your
parents’ income will not be deemed to
you and your benefit rate will be $30 a
month.

(b) If you are a disabled child under
age 18 and do not meet.the conditions
in §416.1165(1) only because your par-
ents’ income is not high enough to
make you ineligible for SSI but deem-
ing of your parents’ income would re-
sult in an SSI benefit less than the
amount payable if you received bene-
fits as a child under §416.1165(i), your
benefit will be the amount. payable if
you received benefits as a child under
§416.1165(1).

{60 FR 361, Jan. 4, 1995]

§416.420 Determination - of benefits;
general.

Benefits shall be determined for each
month. The amount of the monthly
payment will be computed by reducing
the benefit rate (see §§416.410, 416.412,
416.413, and 416.414) by the amount of
countable income as figured under the.
rules in subpart K of this part. The ap-
propriate month’s countable income-to
be used to determine how much your

benefit payment will-be for the current-

month (the month for which a benefit
is payable) will be detérmined as fol-
lows:

(a) General rule. We generally use thée
amount of your countable income in.
the second.month prior to the current

month to determine how much your -
benefit amount will be for the current.
month. We will use the benefit rate .
(see §§416.410 through 416.414), as in-

creased by a cost-of-living adjustment;,
in determining the value-.of the .one=
third reduction or the presumed max-
imum value, to compute your SSI ben:

efit amount for the first 2 months in-
which the cost-of-living adjustment is-.

in effect. If you have been receiving an
SSI benefit and a Social Security in-

surance benefit and the latter is in-

creased on the.basis. of the- cost-of-liv-

ing adjustment or because your benefit .
is recomputed, we will compute the:

amount of your SSI benefit for Janu-

ary, the month of an SSI benefit in--

§416.420

crease, by including in your income the
amount by which your Social Security
benefit in January exceeds the amount
of your Social Security benefit in No-
vember. Similarly, we will compute the
amount of your SSI benefit for Feb-
ruary by including in your income the
amount by which your Social Security
benefit in February exceeds the
amount of your Social Security benefit
in December.

Ezxample 1. Mrs. X’s benefit amount is being
determined. for September (the current
month). Mrs. X’s countable income in July is
used to determine the benefit amount for
September. )

Ezxample 2. Mr. Z’s SSI benefit amount is
being determined for January (the current
month). There-has been a cost-of-living in-
crease in.SSI benefits effective January. Mr.
7’s countable income in November is used to.
determine the benefit amount for January.
In November, Mr. Z had in-kind.support and
mainténance valued at the presumed max-
imum value as.described in §416.1140(a). We -
will use the January beneﬁ't rate, as in-
creased by the COLA, to determine the value
of the in-kind support and maintenance Mr.
7 received in November when we determine
Mr. Z’s SSI benefit amount for January-.

Ezample 3. Mr. Y’s SSI benefit amount is
being determined for January (the current
month). Mr. Y has Social-Security income of
$100 in November, $100 in December, and $105°
in January. We find the amount by which his
Social Security income in January exceeds
his Social Security income in November ($5)

- and add that to his income in November to

determine the SSI benefit amount for Janu-
ary.

(b) Exceptions to the gemeral rule—(1)
First month of initial eligibility for pay-
ment or the first month of eligibility after -
a month of ineligibility. We use -your
countable income in-the current month
to. determine your benefit amount for
the first. month you are:initially eligi--
ble -for payment  of SSI benefits (see.

- §416.501) -or for. the first month- you
again become eligible for SSI benefits

after at least a month of ineligibility.
Your payment for a first month of re-
eligibility after at least one-month of
ineligibility will be prorated according
to the number of days in the month
that you are eligible beginning with
the date on which you reattain eligi-
bility.

Ezample: Mrs. Y applies for SSI benefits in
September and meets the requirements for
eligibility in-that month. (We use Mrs. Y's

897
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§416.421

countable income in September to determine
if she is eligible for SSI in September.) The
first month for which she can receive pay-
ment is October (see §416.501). We use Mrs.
Y’s countable income in October to deter-
miine the amount of her benefit for October.
If Mrs. Y had been receiving SSI benefits
through July, became ineligible for SSI ben-
efits in August, and again became eligible
for such benefits in September, we would use
Mrs. Y’s countable income in September to
determine the amount of her benefit for Sep-
tember. In addition, the proration rules dis-
cussed above would also apply to determine
the amount of benefits in September in this
second situation.

(2) Second month of initial eligibility for
payment or second month of eligibility
after a month of ineligibility. We use
your countable income in the first
month prior to the current month to
determine how much your benefit
amount will be for the current month
when the current month is the second
month of initial eligibility for payment
or the second month of reeligibility
following at least a month of ineligi-
bility. However, if you have been re-
ceiving both an SSI benefit and a So-
cial Security insurance benefit and the
latter is increased on the basis of the
cost-of-living adjustment or because
your benefit is recomputed, we will
compute the amount of your SSI ben-
efit for January, the month of an SSI
benefit increase, by including in your
income the amount by which your So-
cial Security benefit in January ex-
ceeds the amount of your Social Secu-
rity benefit in December.

Ezample: Mrs. Y was initially eligible for

" payment of SSI benefits in October. Her ben-

efit amount for November will be based on

‘her countable income in October (first prior
month).

(3) Third month of initial eligibility for
payment or third month of eligibility after
a month of ineligibility. We use your
countable income according to the rule
set out in paragraph (a) of this section
to determine how much your benefit
amount will be for the third month of
initial eligibility for payment or the
third month of reeligibility after at
least a month of ineligibility.

‘Example: Mrs. Y was initially eligible for
payment of SSI benefits in October. Her ben-
efit amount for December will be based on
her countable income in October (second
prior month).

898 ' )/

20 CFR Ch. lil (4-1-08 Edition)

(4) Income derived from certain assist-
ance payments. We use your income in
the current month from the programs
listed below to determine your benefit
amount for that same month. The as-
sistance programs are as follows:

(i) Aid to Families with Dependent
Children under title IV-A of the Social
Security Act (the Act);

(ii) Foster Care under title IV-E of
the Act;

(iii) Refugee Cash Assistance pursu-
ant to section 412(e) of the Immigra-
tion and Nationality Act;

(iv) Cuban and Haitian Entrant As-
sistance pursuant to section 501(a) of
Pub. L. 96-422; and

(v) Bureau of Indian Affairs general
assistance and child welfare assistance
pursuant to 42 Stat.'208 as amended.

(¢) Reliable information which is cur-
rently available for determining benefits.
The Commissioner has determined that
no reliable information exists which is
currently available to use in deter-
mining benefit amounts.

(1) Reliable information. For purposes
of this section reliable information
means payment information that is
maintained on a computer system of
records by the government agency de-
termining the payments (e.g., Depart-
ment of Veterans Affairs, Office of Per-
sonnel Management for Federal civil
service information and the Railroad
Retirement Board).

(2) Currently available information. For
purposes of this section currently avail-
able information wmeans information
that is available at such time that it
permits us to compute and issue a cor-
rect benefit for the month the informa-
tion is pertinent.

(d) Payment of benefits. See subpart E
of this part for the rules on payments
and the minimum monthly benefit (as
explained in §416.503).

[50 FR 48571, Nov. 26, 1985; 50 FR 51514, Dec.
18, 1985, as amended at 5¢ FR 31657, Aug. 1,
1989; 62 FR 30751, June 5, 1997; 63 FR 33546,

‘June 19, 1998; 64 FR 31973, June 15, 1999]

§416.421 Determination of benefits;
computation of prorated benefits.

. (a) In the month that you reacquire
eligibility after a month or more of in«
eligibility (see §416.1320(b)), your ben-
efit will be prorated according to the
number of days in the month that you
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tonters for Medicare & Medicaid Services, HHS

¢) The agency must provide Med-
x ald eligibility in the same manner de-
wribed in paragraph (2) of this section
s a child born to an otherwise-eligible
pon-qualified alien woman so long as
ine woman has filed a complete Med-~
i« afd application (other than providing
pumber or dem-

s but not limited to meeting resi-
4ency, income and resource require-
fments, has been determined eligible, is
goceiving Medicaid on the date of the
+hild’s birth, and remains (or would re-
main if pregnant) Medicaid eligible. All
tandard Medicaid application. proce-
ures apply, including timely deter-

“mination of eligibility and adequate

wtice of the agency’s decision con-
wrning eligibility. A non-qualified
sllen receiving emergency medical
orvices only under §435.139 is consid-
red to be Medicaid-eligible and receiv-
ng Medicaid for purposes of this provi-
jon. With respect to whether the
nwother remains (or would remain if
) igible for Medicaid after
the birth of the child, the State must
i whether a non-qualified

atlen would remain eligible for emer-
guncy services under §435.139. In deter-
ining whether the woman would re-
minin eligible for these services, the
#late must consider whether the
woman would remain eligible if preg-
want. This provision applies in in-
stances where the labor and delivery
agrvices were furnished prior to the
date of application and covered by
Medicaid based on retroactive eligi-
wility. ‘ .
(d) A redetermination of eligibility

must be completed on behalf of the

© children described in this provision in

accordance with the procedures at
$435.916. At that time, the State must
gollect.. documentary evidence of citi-
tenship and identity as required under
$435.406. '

{72 FR 38690, July 13, 2007]

MANDATORY COVERAGE. OF QUALIFIED ...
FAMILY MEMBERS

£435.119 Qualified family members. . N

(a) Definition. A qualified family mem-
her is any member of & family, includ-
ing preghant women and children eligi-
blo for Medicaid under §435.116 of this

§435.120

subpart, who would be receiving AFDC
cash benefits on the basis of the unem-
ployment of the principal wage earner
under section 407 of the Act had the
State not chosen to place time limits
on those benefits as permitted under
section 407(b)(2)(B)(1) of the Act.

(b) State plan requirement. The State
plan must provide that the State
makes Medicaid available to any indi-
vidual who meets the definition of
«qualified family member’’ as specified
in paragraph (a) of this section.

(c) Applicability. The provisions in
this section are applicable in the 50
States and the District of Columbia
from October 1, 1990, through Sep-
tember 30, 1998. The provisions are ap-
plicable in American Samoa from Octo-
ber 1, 1992, through September 30, 1998.

58 FR 48614, Sept. 17, 19931

MANDATORY COVERAGE OF THE AGED,
BLIND, AND DISABLED

§485.120 Individuals receiving SSL

Except as allowed under §435.121, the
agency must provide Medicaid to aged,
plind, and disabled individuals or cou-
ples who are receiving or are deemed to
Ye receiving SSI. This jncludes individ-
uals who are— -

(a) Receiving SSI pending a final de-
termination of blindness or disability,

(b) Receiving 881 under an agree-
ment with the Social Security Adrin-
istration to dispose of resources that
exceed the SSI dollar limits on re-
sources; or :

(c) Receiving benefits urnder section
1619(a) of the Act or in section 1619(b)
status (blind individuals or those with
disabling impairments whose income
equals or exceeds a specific Supple-
mental Security Income limit). (Regu=
lations at 20 CFR 416.260 through
416.269 contain requirements governing
determinations of eligibility under this
provision.) For purposes of this para-
graph (c), this mandatory categorica;lly
needy group of individuals includes
those qualified severely impaired indi-
viduals defined in section 1905(q) of the
Act. .

(55 FR 33705, Aug. 17, 1990]
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§435.210

care an individual who is determined to
be dependent (or would, if needy, be de-
pendent) as specified in §435.510; and

(6) Pregnant women.

: (b) If the agency provides Medicaid to
» any individual in an optional group
specified in paragraph (a) of this sec-
tion, the agency must provide Medicaid
to all individuals who apply and are
found eligible to be members of that
group.

(c) States that elect to use more re-
strictive eligibility requirements for
Medicaid than the SSI requirements
for any group or groups of aged, blind,
and disabled individuals under §435.121

: must apply the specific requirements
- of §435.230 in establishing eligibility of
these groups of individuals as optional
categorically needy.

[58 FR 4927, Jan. 19, 1993]

OPTIONS FOR COVERAGE OF FAMILIES
AND CHILDREN AND THE AGED, BLIND,
AND DISABLED

come and resource requirements of
the cash assistance programs.

~ The agency may provide Medicaid to,
any group or groups of individuals
specified in §435.201 (a)(1) through (a)(3)
and (a)(5) and (a)(6) who are not manda-
tory categorically needy, who meet the
income and resource requirements of
-the appropriate cash assistance pro-

- gram for their status (that is, the
State’s approved AFDC plan or SSI, or
optional State supplements in.States
that provide Medicaid to optional
State supplement recipients).

[58 FR 4927, Jan. 19, 1993]

§435 211 Individuals who would be eli-
gible for cash assistance if they
were not in medical institutions.

any group or groups of individuals
specified in §435.201(a) who are in title
XIX reimbursable medical institutions
and who:

(a) Are ineligible for the cash assist-
ance program appropriate for their sta-
tus (that is, AFDC or SS8I, or optional
State supplements in States that pro-
vide Medicaid to optional State supple-
ment recipients) because of lower in-
come . standards used under the- pro-

§435.210 Individuals who meet the in-’

.The agency may provide Medicaid to

128
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gram to determine eligibility for insti-
tutionalized individuals; but

(b) Would be eligible for aid or assist-
ance under the State’s approved AFDC
plan, SSI, or an optional State supple-
ment as specified in §§435.232 and
435.234 if they were not institutional-
ized.

[58 FR 4927, Jan. 19, 1993]

§435.212 Individuals who would be in-
_eligible if they were not enrolled in
an MCO or PCCM.

The State agency may prov1de that a
recipient who is enrolled in an MCO or
PCCM and who becomes ineligible for
Medicaid is considered to continue to
be eligible—

(a) For a period specified by the agen-
¢y, ending no later than 6 months from

. the date of enrollment; and

(b) Except for family planning serv-
ices (which the recipient may obtain
from any qualified provider) only for
services furnished to him or her as an
MCO enrollee.

) [56 FR 8849, Mar. 1, 1991, as amended at 67 FR

41095, June 14, 2002]

§435.217 Individuals receiving home

and community-based services.
The agency may provide Medicaid to

“any group or groups of individuals in
the community who meet the following

requirements: |

(a) The group would be eligible for
Medicaid if institutionalized.

(b) In the absence of home and com-
munity-based services under a waiver
granted under part 441—

‘(1) Subpart G of this subchapter, the
group would otherwise require the level
of care furnished in a hospital, NF, or
an ICE/MR,; or )

(2) Subpart H of this subchapter, the
group would otherwise require the level
of care furnished in an NF and are age
65 or older.

(c) The group receives the waivered .

services.
[67 FR 29155, June 30, 1992]
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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

State WASHINGTON
Agency* Citation(s) Groups Covered
IV-A B. Optional Groups Other Than the Medically Needy L’ 3 5/\, Wy
42 CFR._ /X/1.  Individuals described below who meet the I 10l /")(3)
5. " income and resources requirements of AFDC, .
1902 (a) , - 88|, or an optional state supplement as A & ( \9)
(10)(A)(ii) and specified in 42 CFR 435.230, but who do not
1905(a) of receive cash assistance.
the Act
/X/ -~ The plan covers all individuals as
described above.
/1 The plan covers only the following

group or groups of individuals:

. Aged

- Blind

. Disabled

I Caretaker relatives

_ Pregnant women
Section 1902 X The plan covers individuals not
(V)(1) (42 ‘ receiving SSI who the State finds
U.S.C. 1396a) blind or disabled and who are

determined otherwise eligible for
assistance during the period of time
prior to which a final determination

of disability or blindness is made by
Social Security Administration. The
State applies the definitions of
disability and blindness found in
Section 1614 (a) of the Social Security
Act. : :

X/ 2. Individuals who would be eligible for AFDC,
, SSI or an optional State supplement as
ﬁil specified in 42 CFR 435.230, if they were

_ not in a medical institution.

[%e

LX) AYG) 4 | | [
S (i‘) aé%f’ | | X/ C/

*Agency that de;ermines eligibility for covérage
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TITLE 42--PUBLIC HEALTH

CHAPTER IV--CENTERS FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF

HEALTH AND HUMAN SERVICES

(CONTINUED)

PART 435_ELIGIBILITY IN THE STATES, DISTRICT OF COLUMBIA,
THE NORTHERN MARIANA ISLANDS, AND AMERICAN SAMOA--Table of Contents

Subpart C_Options'for Coverage as Categorically Needy

Sec. 435.236 Individuals in institutions who are eligible under a special income level.

(a) If the agency provides Medicaid under Sec. 435.211 to
individuals in institutions who would be eligible for AFDC,

SSI, or

State supplements except for their institutional status, it may also
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Earl Christy, Jr., Emelina Archuleta, on behalf of themselves and all others similarly
situated, Plaintiffs-Appellants and Cross-Appellees, and Arcenio Chavez, David
Howley, Ann Muth, Carol Salzer and Ella Turner, Plaintiffs-Intervenors-Appellants
and Cross-Appellees, v. Irene Ibarra, individually and in her official capacity, and
Colorado Department of Social Services, Defendants-Appellees and Cross-Appellants

No. 90CA2109
Court of Appeals of Colorado, Division Five

826 P.2d 361; 1991 Colo. App. LEXIS 252; 15 BTR 1156

August 15, 1991

SUBSEQUENT HISTORY: [#**1] As Amended September 12, 1991. Rehearing Denied September 19, 1991. Certiorari
Denied March 10, 1992 (91SC628). Released for Publication March 18, 1992.

PRIOR HISTORY: Appeal from the District Court of the City and County of Denver; Honorable Nancy Rice, Judge; No.
90CV4544.

DISPOSITION: JUDGMENT AFFIRMED IN PART, REVERSED IN PART, AND CAUSE REMANDED WITH
DIRECTIONS

CASE SUMMARY:

PROCEDURAL POSTURE: Appellants, class of citizens, sought review of a decision of the District Court of the City and
County of Denver, (Colorado) that dismissed a complaint against appellees, the Colorado Department of Social Services and
its officials, in an action challenging its management of its Medicaid program.

OVERVIEW: The Colorado Department of Social Services (CDSS) failed to provide medical assistance to individuals in
certain counties, as an alternative to institutional placement. A group of citizens filed suit after services to them were

- terminated by the CDSS because of the lack of management agencies in their respective counties of residence. The trial court.
found judgment for the CDSS and dismissed the citizens' complaint, ruling that Medicaid benefits did not need to be
available in all counties of the state. The court reversed and remanded holding that it was incumbent upon the state to ensure
case management services statewide and the designated case management agencies had an obligation to ensure that eligible
recipients received care. 42 U.S.C.S. § 1396a(a)(1) required that a state plan for medical assistance be in effect in all political
subdivisions of the state.

OUTCOME: The court reversed the dismissal of the citizens' class action challenging the CDSS's management of its
Medicaid program.

CORE TERMS: eligible, recipient, statewide, Social Security Act, attorney fees, management services, general population,

placement, medical assistance, remedial, provide services, delivery, medical treatment, state plan, required to provide,
geographic area, cross-appeal, designation, cost-effective, optional, assuring, nursing:

. /
LexisNexis(R) Headnotes i"; 0

Public Health & Welfare Law > Social Security > Medicaid > General Overview
[HN1] Medicaid is a cooperatlve federal-state program that provides financial assistance to states to subsidize certain costs of
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medical treatment for low-income individuals. Although participation in the Medicaid program is optional, once a state elects
to participate, it must comply with the federal statutory scheme and the regulations promulgated by the Secretary of Health
and Human Services. ' '

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Compliance

[HN2] 42 U.S.C.S. § 1396a(a)(1) provides that a state plan for medical assistance shall be in effect in-all political
subdivisions of the state. Federal regulation also requires that each state plan must be in operation statewide. 42 CF.R. §
431.50(b)(1). A state may, pursuant to 42 C.F.R. § 431.50(c)(5), request that the Secretary of Health and Human Services
waive the requirement.of statewide compliance.

Public Health & Welfare Law > Social Security > Medicaid > General Overview

[HN3] Designation of management agencies is a function of the board of county commissioners in each county. The state
may designate an agency if the board-appointed agency fails to meet the specified standards. When no agency is appointed,
the state department may provide the management services directly. Colo. Rev. Stat. § 26-4-603(5).

Governments > Legislation > Interpretation

Public Health & Welfare Law > Social Security > Medicaid > General Overview

[HN4] The Social Security Act, of which Medicaid is a part, is in the nature of remedial legislation and is to be liberally
construed. Narrow technicalities or a narrow and legalistic interpretation are to be avoided. And, interpretation should ensure
that the overriding purpose will be achieved, even if the words used leave room for a contrary interpretation.

Public Health & Welfare Law > Social Security > Medicaid > General Overview

[HNS5] If costs to maintain an individual out of an institution exceed the average state cost of an institutional placement, that
individual is not eligible for HCBS (Home and Community Based Services) benefits. Colo. Rev. Stat. § 26-4- 606(1)(d).
Nevertheless, it is incumbent upon the state to ensure case management services statewide and the obligation of the
designated case management agencies to ensure that eligible recipients receive care and services to the same extent as the
general populat1on in the geograph1o area.

COUNSEL: Doug George, Alamosa, Colorado; Dale L. Williams, Montrose, Colorado; D1ane Flebbe, Greeley, Colorado;
Daniel M. Taubman, Denver, Colorado for Plamtlffs-Appellants and Cross—Appellees and Plamtlffs Intervenors-Appellants
and Cross-Appellees.

Gale A. Norton, Attorney General, Raymond T. Slaughter, Chief Deputy Attorney General, Timothy M. Tymkovich,
Solicitor General, David P. Temple, Assistant Attorney General, Denver, Colorado for Defendant-Appellee and Cross-
Appellant.

JUDGES: Opinion by Judge Ney. Plank and Van Cise, * JJ., concur.

* Sitting by assignment of the Chief Justice under provisions of the Colo. Const art. VI, Sec. 5(3), and § 24-51-1105, C.R.S. (1988 Repl. Vol.
10B). .

OPINION BY: NEY

OPINION

[*362] Plaintiffs, Earl Christy, Jr., and Emelina Archuleta, individually and on behalf of a class of persons similarly s1tuated
and plaintiffs-intervenors, [**2] A:rcemo Chavez, David Howley, Ann Muth, Carol Salzer, and Ella Tumer, appeal the
judgment of the court dismissing their complaint against defendants, Irene Ibarra and Colorado Department of Social
Services. Defendants cross-appeal the trial court's denial of attorey fees. We reverse the judgment dismissing plaintiff's
claims and affirm the trial court's denial of defendants' claim for attorney fees.

Plaintiffs are Colorado residents who are eligible for, but are not receiving, benefits under the Home and Community Based
Services (HCBS) arm of the federal Medicaid healthcare program. HCBS provides cost-effective medical assistance to
individuals as an alternative to institutional placement. Services provided range from skilled nursing and provision of medical
supplies to performing routine household tasks. See § 26-4.5-104.5, CR.S. (1989 Repl. Vol. 11B) (now codified as § 26-4-
607(1), C.R.S. (1991 Cum. Supp.)).

Designation and delivery of services to be received is the result of an individual assessment of each applicant by the local
case management agency. This agency develops and revises, as needed, each individual's care plan, monitors service
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delivery, [*363] and guarantees [**3] cost effectiveness. When no case management agency exists in an area, service is not
provided even though eligible recipients are thereby denied receipt or continuation of benefits.

When services to plaintiffs were terminated because of the lack of management agencies in their respective counties of
residence, this class action was brought seeking to compel the state to provide services to eligible recipients. The trial court
concluded that the state had complied with the statutory mandate by developing a plan to provide services and had no duty to
guarantee the actual delivery of services statewide nor to provide case management services. Therefore, it dismissed
plaintiffs' complaint. This appeal followed.

I

Plaintiffs first contend that the trial court erred in its conclusion that Medicaid benefits need not be available in all counties of
the state, as required by 42 U.S.C. 1396a(a) (1984). We agree.

[HN1] Medicaid is.a cooperative federal-state program that provides financial assistance to states to subsidize certain costs of
medical treatment for low-income individuals. Although participation in the Medicaid program is optional, once a state elects
to participate, it must comply [**4] with the federal statutory scheme and the regulations promulgated by the Secretary of
Health and Human Services. Harris v. McRae, 448 U.S. 297, 100 S.Ct. 2671, 65 L.Ed.2d 784 (1980); Colorado Department
of Social Services v. Health Care Management Consultants, Inc., 813 P.2d 829 (Colo. App. No. 89CA1979, June 6, 1991).

Section [HN2] 42 U.S.C. § 1396a(a)(1) (1984) provides that a state plan for medical assistance "shall be in effect in all
political subdivisions of the state . . . ." Federal regulation also requires that each state plan must be "in operation statewide."
42 C.F.R. § 431.50(b)(1) (1990). A state may, pursuant to 42 C.F.R. § 431.50(c)(5) (1990), request that the Secretary of
Health and Human Services waive the requirement of statewide compliance, but defendants have not done so here.

Defendants do not argue that they are not required to comply with these statutory directives. Rather, they assert that because
the state has a plan to provide services statewide, its plan is "in effect" in accordance with the statute. We consider this
contention to be without merit.

We find persuasive Smith v. Vowell, 379 F. Supp. 139 [**5] W.D. Tex (1974), aff'd, 504 F.2d 759 (5th Cir. 1974). In Smith,
the state of Texas failed to provide Medicaid recipients with transportation to places of necessary medical treatment. The
state advanced what the court characterized as "the preposterous argument that its only obligation under the regulation is
merely a rhetorical one - that it only has to formulate a plan but not really put it into effect.”

The state's position in Smith is analogous to defendants' argument here that because they have established procedures and
requirements for certification of management agencies throughout the state, they have a plan in effect statewide. Defendants
assume no respon51b111ty for assuring that a management agency exists in each political subdivision, maintaining that the
obligation to do so is optional. . ,

While it is true that [HN3] designation of management agencies is a function of the board of county commissioners in each
county, the state may designate an agency if the board-appointed agency fails to meet the specified standards. And, when no
agency is appointed, the state department may provide the management services directly. See § 26-4.5-103(2), C.R.S. [*¥6]
(1989 Repl. Vol. 11B) (now codified as § 26-4-603(5), C.R.S. (1991 Cum Supp.)).

However, should the state decline to fill the void created when no management agency exists in a county, services are not
provided to eligible recipients. Thus, services are available in some counties and not available in the neighboring counties.
And, a recipient in one county may lose benefits by moving a short distance across a county line. We conclude that this
results in a plan to provide medical assistance which is not "in effect" statewide. :

[*364] We agree with the court in Smith, supra, that:

"This court cannot conceive of any other meaning for 'be in effect' than its plain meaning that it shall be in existence,
operational and functioning. . . We believe it to be essential to the proper interpretation of the Social Security Act to employ a
natural reading which produces a harmonious result consistent with its legislative history and its remedial character. . . . The
approach here advocated by defendants would simply make a mockery of the Social Security Act. . .." :

Similar results have been reached in Clark v. Kizer, Medicare-Medicaid Guide para. 38,880 (E.D. Cal. 1990) (state out of

compliance with statewide availability provision when dental service not available in all counties) and Morgan v. Cohen, 665
F. Supp. 1164 (E.D. Pa. 1987) [**7] (under statewideness provision, services must operate uniformly across the state.) é
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[HN4] The Social Security Act, of which Medicaid is a part, is in the nature of remedial legislation and is to be liberally
construed. Narrow technicalities or a narrow and legalistic interpretation are to be avoided. Schroeder v. Hobby, 222 F.2d
713 (10th Cir. 1955). And, interpretation should ensure that the overriding purpose will be achieved, even if the words used
leave room for a contrary interpretation. Haberman v. Finch, 418 F.2d 664 (2ad Cir. 1972).

To conclude that the obligation of the state ends prior to any actual service being delivered to eligible recipients is, thus,
clearly contrary to the "remedial and beneficent purposes" for which the Social Security Act was enacted. See Brown &
Bartlett v. United States, 330 F.2d 692 (6th Cir. 1964).

" We do not, however, by this ruling that eligible recipients statewide must be provided with case management services, mean
to imply that defendants are thereby required to provide all services to all eligible recipients. The obligation of the
participating state is limited to providing permitted [**8] care and services only "to the extent that such care and services are
available to the general population in the geographic area." 42 U.S.C. § 1396a(a)30(A) (1990). Accordingly, defendants are
not required to provide, for example, adult day care services to eligible HCBS recipients if such services are not avaﬂable to

the general population.

To provide a cost-effective alternative to institutional placement implies that if required care cannot be obtained otherwise
and is not available to the general population, placement in an institution may be necessary. In fact, [HNS5] if costs to
maintain an individual out of an institution exceed the average state cost of an institutional placement, that individual is not
eligible for HCBS benefits. Section 26-4.5-104.5(3) C.R.S. (1989 Repl. Vol. 11B) (now codified at § 26-4-606(1)(d), C.R.S.
(1991 Cum. Supp.)).

Nevertheless, it is incumbent upon the state to ensure case management services statewide and the obligation of the
designated case management agencies to ensure that eligible rec1p1ents receive care and services to the same extent as the
general population in the geographic area.

1L

Plaintiffs next assert that the trial court erred in failing [**9] to address their claims which were premised on violations of
constitutional and statutory nghts We agree.

Plaintiffs alleged in their complaint that defendants failed to comply with:

42 U.S.C. § 1396a(a)(3 O)(A) by not assuring that Medicaid payments are sufficient to enhst the requisite number of service
providers;

42 U.S.C. § 1396n(c)(2)(C) by not offering every HCBS eligible individuals the choice of nursing home or HCBS home
care; ’ '

42 U.S.C. § 1396a(a)(8) by not establishing methods to guarantee services to all HCBS eligible recipients;

2US.C. § 1396a(a)(19) by not providing benefits in the manner consistent with the best interests of each eligible recipient;
and

[*365] constitutional and statutory guarantees of due process in the termination of benefits to eligible recipients. -

- Because the order of the trial court does not address these claims, we remand to that court for further consideration.

III.

Defendants contend on cross-appeal that the trial court erred in its denial of attorney fees under § 13-17-102(4), C.R.S. (1987
Repl. Vol. 6A). However, inasmuch as we have concluded that plaintiffs' claim regarding defendants' failure to have in effect
a statewide [**10] plan is meritorious, it follows that the assertion of that claim was not frivolous. See Montoya v. Bebensee,

761 P.2d 285 (Colo. App. 1988).

The judgment dismissing plaintiffs' claims is reversed, the denial of defendants' claim for attorney fees is affirmed, and the
cause is remanded for further proceedings consistent with this opinion.
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of termination of benefits, since (1) patients are not
in position to claim any Fifth Amendment due
process protection where loss of benefits was only

indirectly caused by Secretary’s decision to decertify )

hospital, (2) Congress acted rationally in separately
classifying and certifying psychiatric hospitals, thus
requiring stricter standards for certification of psy-
chiatric hospitals, and (3) it was not irrational for
Congress to decide that government will not bankroll
local efforts to provide medical care when it has been
determined that those services are insufficient.
Cospito v Heckler (1984, CA3 NJ) 742 F2d 72, cert
den (1985) 471 US 1131, 86 L Ed 2d 282, 105 S Ct
2665. :

For purposes of determining whether disability
benefits should be terminated, benefits provider was
required to answer question of claimant’s condition
at time of cessation determination based on all of
cvidence available in individual’s case file; since
trial court disregarded post-cessation evidence that
claimant was disabled due to back condition arising
from treatment in month before cessation date, trial
court erred in granting summary judgment to benefits
provider and remand was required for further pro-
ceedings. McNabb v Barnhart (2003, CA9 Cal) 340
3d 943, 90 Soc Sec Rep Serv 259, 2003 CDOS
7562, CCH Unemployment Ins Rep § 17070B.

When state reduces or terminates aid to dependent
children or aid to aged, blind and disabled- without
notice and without hearing, in violation of federal
regulations, substantial constitutional question arises
over which federal district court has jurisdiction.

Serritella v Engelman (1972, DC NJ) 339 F Supp -

738, 15 FR Serv 2d 1212.

State practice of reducing or terminating excess
prescribed medicine grants under Medicaid program
without prior notice and opportunity to be heard
violates Social Security Act (former 42 USCS
§ 1382(a)(4)) and regulation promulgated pursuant
o 42 USCS § 1302. Silvey v Roberts (1973, MD
Fla) 363 F Supp 1006.

27. Miscellaneous

Question of whether individual had excess re-
sources that rendered him ineligible for SSI benefits
is mixed question of law and fact. White v Apfel
{1999, CA7 Ii) 167 F3d 369, 60 Soc Sec Rep Serv
103, -

Where district court, after appropriate inquiry into
particular circumstances of matter at hand, deter-
mines that non-attorney parent who brings SSI ap-

42 USCS § 1382a

peal on behalf of his children has sufficient interest
in case and meets basic standards of competence,
then non-attorney parent may bring pro se action on
behalf of his children appealing administrative denial
of SSI benefits. Machadio v Apfel (2002, CA2 NY)
276 F3d 103, 77 Soc Sec Rep Serv 559, CCH
Unemployment Ins Rep  16691B.

Class action could be maintained, in respect to
declaratory or injunctive relief if not as to damages,
to contest validity of cessation of benefits not in ac-
cord with HEW [now SSA] fair hearing regulation.
Fischer v Weaver (1972, ND I1ll) 55 FRD 454, 16
FR Serv 2d 247.

In accordance with 20 CFR § 416.330, SSI appli-
cation remains in effect only until issuance of ALJ’s
decision, not throughout appeals process, notwith-
standing policy statement in POMS §DI
27510.015(A), stating that both OASDI and SSI ap-
plications remain valid throughout appeals process.
Young v Sullivan (1989, ND 1) 1989 US Dist
LEXIS 11070.

Commissioner of Social Security Administration’s
decision that claimant was not entitled to social

. security disability insurance and supplemental secu-

rity income was affirmed where administrative law
judge did not err by adopting consultative opinion of
non-treating physician because his opinion was sup-
ported by objective medical evidence, including evi- -
dence provided by claimant’s treating and examining
physicians, and was not inconsistent with other
medical evidence of record; opinions of claimant’s
treating physicians were, for most part, based on
claimant’s own descriptions of pain and lack of
objective medical findings. Reeves v Barnhart (2003,
DC Mass) 263 F Supp 2d 154, 89 Soc Sec Rep Serv
57.

Commissioner of Social Security Administration’s
decision that claimant was not entitled to social
security disability insurance and supplemental secu-
rity income was affirmed where administrative law
judge (ALJ) did not fail to properly evaluate claim-
ant’s subjective complaints of pain; ALJ explicitly
questioned claimant concerning Avery factors and
gave specific reasons for her findings; claimant’s
testimony that she led very active lifestyle, together
with objective medical testimony, was found by ALY
to be inconsistent with claimant’s subjective com-
plaints of pain and provided substantial evidence to
support ALI’s credibility assessment. Reeves v
Barnhart (2003, DC Mass) 263 F Supp 2d 154, 89
Soc Sec Rep Serv 57.

§ 1382a. Income; earned and unearned income defined; exclusions
from income

{a) For purposes of this title [42 USCS §§ 1381 et seq.], income means both
carned income and unearned income; and—

(1) earned income means only—
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(A) wages as determined under section 203(f)(5)(C) [42 USCS
§ 403(H)(5)(C)] but without the application of section 210(j)(3) [42 USCS
§ 410G)(3)];
(B) net earnings from self-employment, as defined in section 211 [42
USCS § 411] (without the application of the second and third sentences
following subsection (a)(11), the last paragraph of subsection (a), and sec-
tion 210(G)(3) [42 USCS § 410(G)(3)]), including earnings for services
described in paragraphs (4), (5), and (6) of subsection (c);
(C) remuneration received for services performed in a sheltered workshop
or work activities center; and
(D) any royalty earned by an individual in connection with any publica-
tion of the work of the individual, and that portion of any honorarium

, which is received for services rendered; and

( A ] (2) unearned income means all other income, including—
(A) support and maintenance furnished in cash or kind; except that (i) in
the case of any individual (and his eligible spouse, if any) living in another
person’s household and receiving support and maintenance in kind from
such person, the dollar amounts otherwise applicable to such individual
(and spouse) as specified in subsections (a) and (b) of section 1611 [42
USCS § 1382(a) and (b)] shall be reduced by 33/3 percent in lieu of
including such support and maintenance in the unearned income of such
individual (and spouse) as otherwise required by this subparagraph and
(ii) in the case of any individual or his eligible spouse who resides in a
‘nonprofit retirement home or similar nonprofit institution, support and
maintenance shall not be included to the extent that it is furnished to such
individual or such spouse without such institution receiving payment
therefor (unless such institution has expressly undertaken an obligation to
furnish full support and maintenance to such individual or spouse without
any current or future payment therefor) or payment therefor is made by
another nonprofit organization, and (iii) support and maintenance shall not
be included and the provisions of clause (i) shall not be applicable in the
case of any individual (and his eligible spouse, if any) for the period which
begins with the month in which such individual (or such individual and
his eligible spouse) began to receive support and maintenance while liv-
ing in a residential facility (including a private household) maintained by
another person and ends with the close of the month in which such
individual (or such individual and his eligible spouse) ceases to receive
support and maintenance while living in such a residential facility (or, if
earlier, with the close of the seventeenth month following the month in
which such period began), if, not more than 30 days prior to the date on
which such individual (or such individual and his eligible spouse) began
to receive support and maintenance while living in such a residential facil-
ity, (I) such individual (or such individual and his eligible spouse) were
residing in a household maintained by such individual (or by such
individual and others) as his or their own home, (II) there occurred within
the area in which such household is located (and while such individual,
or such individual and his spouse, were residing in the household referred
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to in subclause (I) a catastrophe on account of which the President
declared a major disaster to exist therein for purposes of the Disaster
Relief and Emergency Assistance Act, and (III) such individual declares
that he (or he and his eligible spouse) ceased to continue living in the
household referred to in subclause (II) because of such catastrophe;
(B) any payments received as an annuity, pension, retirement, or disability
benefit, including veterans’ compensation and pensions, workmen’s com-
pensation payments, old-age, survivors, and disability insurance benefits,
railroad retirement annuities and pensions, and unemployment insurance
benefits;
(C) prizes and awards;
(D) payments to the individual occasioned by the death of another person,
to the extent that the total of such payments exceeds the amount expended
by such individual for purposes of the deceased person’s last illness and
burial;
(E) support and alimony payments, and (subject to the provisions of
subparagraph (D) excluding certain amounts expended for purposes of a
last illness and burial) gifts (cash or otherwise) and inheritances;
(F) rents, dividends, interest, and royalties not described in paragraph
(1)(E); and
(G) any earnings of, and additions to, the corpus of a trust established by
an individual (within the meaning of section 1613(e) [42 USCS
§ 1382b(e)]), of which the individual is a beneficiary, to which section
1613(e) [42 USCS § 1382b(e)] applies, and, in the case of an irrevocable
trust, with respect to which circumstances exist under which a payment
from the earnings or additions could be made to or for the benefit of the
individual. :
{b) In determining the income of an individual (and his eligible spouse) there
ghall be excluded—
(1) [Caution: For provisions in effect with respect to benefits payable for
months that begin before March 2, 2005, see note below describing the
amendment made to this paragraph by Act March 2, 2004.] subject to
limitations (as to amount or otherwise) prescribed by the Commissioner of
Social Security, if such individual is under the age of 22 and is, as
determined by the Commissioner of Social Security, a student regularly at-
tending a school, college, or university, or a course of vocational or techni-
cal training designed to prepare him for gainful employment, the earned
income of such individual, :
(2)(A) the first $240 per year (or proportionately smaller amounts for shorter
periods) of income (whether earned or unearned) other than income which
is paid on the basis of the need of the eligible individual, and
(B) monthly (or other periodic) payments received by any individual,
under a program established prior to July I, 1973 (or any program
established prior to such date but subsequently amended so as to conform
to State or Federal constitutional standards), if (i) such payments are made
by the State of which the individual receiving such payments is a resident,
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(i1) eligibility of any individual for such payments is not based on need
and is based solely on attainment of age 65 or any other age set by the
State and residency in such State by such individual, and (iii) on or before
September 30, 1985, such individual (I) first becomes an eligible indi-
vidual or an eligible spouse under this title [42 USCS §§ 1381 et seq.],
and (II) satisfies the twenty-five-year residency requirement of such
program as such program was in effect prior to January 1, 1983;

(3) in any calendar quarter, the first—
(A) $60 of unearned income, and
(B) $30 of earned income,

of such individual (and such spouse, if any) which, as determined in ac-

cordance with criteria prescribed by the Commissioner of Social Security, is

received too infrequently or irregularly to be included;

(4)(A) if such individual (or such spouse) is blind (and has not attained age
65, or received benefits under this title [42 USCS §§ 1381 et seq.] (or aid
under a State plan approved under section 1002 or 1602 [42 USCS
§§ 1202 or 1382 note]) for the month before the month in which he at-
tained age 65), (i) the first $780 per year (or proportionately smaller
amounts for shorter periods) of earned income not excluded by the
preceding paragraphs of this subsection, plus one-half of the remainder
thereof, (ii) an amount equal to any expenses reasonably attributable to
the earning of any income, and (iii) such additional amounts of other
income, where such individual has a plan for achieving self-support ap-
proved by the Commissioner of Social Security, as may be necessary for
the fulfillment of such plan,

(B) if such individual (or such spouse) is disabled but not blind (and has
not attained age 65, or received benefits under this title [42 USCS §§ 1381
et seq.] (or aid under a State plan approved under section 1402 or 1602
[42 USCS §§ 1352 or 1382 note]) for the month before the month in
which he attained age 65), (i) the first $780 per year (or proportionately
smaller amounts for shorter periods) of earned income not excluded by
the preceding paragraphs of this subsection, (ii) such additional amounts
of earned income of such individual, if such individual’s disability is suf-
ficiently severe to result in a functional limitation requiring assistance in
order for him to work, as may be necessary to pay the costs (to such
individual) of attendant care services, medical devices, equipment, pros-
theses, and similar items and services (not including routine drugs or
routine medical services unless such drugs or services are necessary for
the control of the disabling condition) which are necessary (as determined
by the Commissioner of Social Security in regulations) for that purpose,
whether or not such assistance is also needed to enable him to carry out
his normal daily functions, except that the amounts to be excluded shall
be subject to such reasonable limits as the Commissioner of Social
Security may prescribe, (iii) one-half of the amount of earned income not
excluded after the application of the preceding provisions of this subpara-
graph, and (iv) such additional amounts of other income, where such
individual has a plan for achieving self-support approved by the Commis-
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sioner of Social Security, as may be necessary for the fulfillment of such
plan, or
(C) if such individual (or such spouse) has attained age 65 and is not
included under subparagraph (A) or (B), the first $780 per year (or
proportionately smaller amounts for shorter periods) of earned income not
excluded by the preceding paragraphs of this subsection, plus one-half of
the remainder thereof;
(5) any amount received from any public agency as a return or refund of
taxes paid on real property or on food purchased by such individual (or such
spouse);
(6) assistance, furnished to or on behalf of such individual (and spouse),
which is based on need and furnished by any State or political subdivision
of a State;
(7) any portion of any grant, scholarship, fellowship, or gift (or portion of a
gift) used to pay the cost of tuition and fees at any educational (including
technical or vocational education) institution; :
(8) home produce of such individual (or spouse) utilized by the household
for its own consumption; '
(9) if such individual is a child, one-third of any payment for his support
received from an absent parent; ,
(10) any amounts received for the foster care of a child who is not an eligible
individual but who is living in the same home as such individual and was
placed in such home by a public or nonprofit private child-placement or
child-care agency; : '
(11) assistance received under the Disaster Relief Act of 1974 [42 USCS
%8 5121 et seq.] or other assistance provided pursuant to a Federal statute on
account of a catastrophe which is declared to be a major disaster by the
President;
(12) interest income received on assistance funds referred to in paragraph
(11) within the 9-month period beginning on the date such funds are received
(or such longer periods as the Commissioner of Social Security shall by
regulations prescribe in cases where good cause is shown by the individual
concerned for extending such period); '
(13) any assistance received to assist in meeting the costs of home energy,
including both heating and cooling, which (as determined under regulations
of the Commissioner of Social Security by such State agency as the chief
executive officer of the State may designate) (A) is based on need for such
assistance, and (B) is (i) assistance furnished in kind by a private nonprofit
agency, or (ii) assistance furnished by a supplier of home heating oil or gas,
by an entity providing home energy whose revenues are primarily derived
on a rate-of-return basis regulated by a State or Federal governmental entity,
or by a municipal utility providing home energy;
(14) assistance paid, with respect to the dwelling unit occupied by such
individual (or such individual and spouse), under the United States Housing
Act of 1937 [42 USCS §§ 1401 et seq.], the National Housing Act, section
101 of the Housing and Urban Development Act of 1965, title V of the
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Housing Act of 1949 [42 USCS §§ 1471 et seq.], or section 202(h) of the
Housing Act of 1959 [12 USCS § 1701q(h)];
(15) the value of any commercial transportation ticket, for travel by such
individual (or spouse) among the 50 States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa,
and the Northern Mariana Islands, which is received as a gift by such
individual (or such spouse) and is not converted to cash;
(16) interest accrued on the value of an agreement entered into by such
individual (or such spouse) representing the purchase of a burial space
excluded under section 1613(a)(2)(B) [42 USCS § 1382b(a)(2)(B)], and left
to accumulate;
(17) any amount received by such individual (or such spouse) from a fund
established by a State to aid victims of crime; and
(18) relocation assistance provided by a State or local government to such
individual (or such spouse), comparable to assistance provided under title II
of the Uniform Relocation Assistance and Real Property Acquisitions Poli-
cies Act of 1970 which is subject to the treatment required by section 216
of such Act [42 USCS § 4636];
(19) any refund of Federal income taxes made to such individual (or such
spouse) by reason of section 32 of the Internal Revenue Code of 1986 [26
USCS § 32] (relating to earned income tax credit), and any payment made
to such individual (or such spouse) by an employer under section 3507 of
such Code [26 USCS § 3507] (relating to advance payment of earned income
credit);
(20) special pay received pursuant to section 310 of title 37, United States
Code;
(21) the interest or other earnings on any account established and maintained
in accordance with section 1631(a)(2)(F) [42 USCS § 1383(a)(2)(F)1;
(22) any gift to, or for the benefit of, an individual who has not attained 18
years of age and who has a life-threatening condition, from an organization
described in section 501(c)(3) of the Internal Revenue Code of 1986 [26
USCS § 501(c)(3)] which is exempt from taxation under section 501(a) of
such Code [26 USCS § 501(a)]— ,
(A) in the case of an in-kind gift, if the gift is not converted to cash; or
(B) in the case of a cash gift, only to the extent that the total amount
excluded from the income of the individual pursuant to this paragraph in
the calendar year in which the gift is made does not exceed $2,000; and
(23) interest or dividend income from resources—
(A) not excluded under section 1613(a) [42 USCS § 1382b(a)] or
(B) excluded pursuant to Federal law other than section 1613(a) [42 USCS
§ 1382b(a)].
(Aug. 14, 1935, ch 531, Title XVI, Part A, § 1612, as added Oct. 30, 1972,
P. L. 92-603, Title IIl, § 301, 86 Stat. 1468; Oct. 26, 1974, P. L. 93-484, § 4,
88 Stat. 1460; Jan. 2, 1976, P. L. 94-202, § 9, 89 Stat. 1140; June 30, 1976,
P.L. 94-331, §§ 2(a), 4(a), 90 Stat. 781, 782; Oct. 4, 1976, P.L. 94-455,
§ 2125, 90 Stat. 1920; Oct. 20, 1976, P. L. 94-566, Title V, § 505(b), 90 Stat.
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*6%6: Nov. 12, 1977, P. L. 95-171, § 8(a), 91 Stat. 1355; April 1, 1980, P. L.
6222, Title I, § 101(2)(2)(B), 94 Stat. 195; June 9, 1980, P. L. 96-265, Title
11, § 202(a), Title I, § 302(b), 94 Stat. 449, 451; Oct. 19, 1980, P. L. 96-473,
Lile, §6(g), 94 Stat. 2266; Aug. 13, 1981, P. L. 97-35, Title XXIII, Subtitle
. § 2341(b), 95 Stat. 865; Jan. 6, 1983, P.L. 97-424, Title V, Subtitle E,
& 545(a), 96 Stat. 2198; April 20, 1983, P. L. 98-21, Title IV, § 404(a), 97 Stat.
t40; July 18, 1984, P. L. 98-369, Division B, Title VI, Subtitle B, Part 1,
& 2616(a), Part 2, §2639(b), (©), Subtitle D, § 2663(g)(3)(4), 98 Stat. 1133,
{144, 1168; Oct. 22, 1986, P.L. 99-514, Title XVII, Subtitle B, Ch 1,
1 1883(d)(2), (3), 100 Stat. 2918; Dec. 22, 1987, P.L. 100-203, Title IX,
Subtitle B, Part 1, § 9120(a), 101 Stat. 1330-309; Nov. 10, 1988, P. L. 100-647,
Title VIIL, Subtitle B, § 8103(a), 102 Stat. 3795; Nov. 23, 1988, P. L. 100-707,
fule 1, § 109(p), 102 Stat. 4709; Dec. 19, 1989, P.L. 101-239, Title VIIIL,
§ 8011(a), 8013(a) 103 Stat. 2464, Nov. 5, 1990, P.L. 101-508, Title V,
Subtitle A, Ch 3, §§ 5031(a), 5033(a), 5034(a), 5035(a), Title XI, Subtitle A,
at. 1388-224, 1388-225, 1388-414; Aug. 10, 1993,

Subch C, Part I, § 13733(b), 107 Stat. 662;

Aug. 15, 1994, itle I, § 107(a)(4), 108 Stat. 1478; Oct. 31,
1994, P. L. 103-432, Title II, Subtitle F, §§ 264(a), 267(a), 108 Stat. 4467,
4469: Aug. 22, 1996, P. L. 104-193, Title II, Subtitle B, § 213(c), 110 Stat.
3195: Oct. 28, 1998, P. L. 105-306, § 7(a), 112 Stat. 2928; Dec. 14, 1999, P. L.
106-169, Title II, Subtitle A, § 205(b), 113 Stat. 1834; Dec. 21, 2000, P. L.
£06-554, § 1(a)(1), 114 Stat. 2763; March 2, 2004, P.L. 108-203, Title IV,
subtitle D, §§ 430¢a), (b), 432(a), 435(2), 118 Stat. 538, 539, 540.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text: -

The ‘‘Disaster Relief and Emergency Assistance Act”’, also known as the
“‘Robert T. Stafford Disaster Relief and Emergency Assistance Act’”’,
referred to in subsecs. (2)(2)(A) and (b)(11), is Act May 22, 1974, P. L.
93-288, which appears generally as 42 USCS §§ 5121 et seq. For full clas-
sification of such Act, consult USCS Tables volumes.

The ‘‘National Housing Act”’, referred to in subsec. (b)(14), is Act June 27,
1934, ch 847, which appears generally as 12 USCS §§ 1701 et seq. For full
classification of such Act, consult USCS Tables volumes.

“‘Section 101 of the Housing and Urban Development Act of 1965,
referred to in subsec. (b)(14), is § 101 of Act Aug. 10, 1965, P. L. 89-117,
which amended 12 USCS § 1701s and 42 USCS § 1451 and repealed 42
USCS § 1465.

““Title II of the Uniform Relocation Assistance and Real Property Acquisi-
tions Policies Act of 1970, referred to in subsec. (b)(18), is Title Il of Act
Jan. 2, 1971, P. L. 91-646, which appears generally as 42 USCS §8 4621
et seq. For full classification. of such Title, consult USCS Tables volumes.
In redesignating the Internal Revenue Code of 1954 as the Internal Revenue
Code of 1986, Congress provided, in Act Oct. 22, 1986, P. L. 95-514, §2,
100 Stat. 2095, for construction of references to the Internal Revenue Code
as follows: except when inappropriate, any reference in any law, Executive
Order, or other document to the Internal Revenue Code of 1954 shall
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seasons for claimant’s discrediting subjective .com-
pluints; thus, ALJ did not properly determine if
claimant proved that she was unable to perform
substantial gainful activity under 42 USCS
§8 423(2)(1)(D), (@)(1)A), and 1382c(a)(3)(A).
Gramlisch v Barnhart (2006, ED Mo) 464 F Supp 2d
876.

Denial of benefits claimant’s application for penod
of disability, 42 JUSCS § 416(i)(2)(A), disability, in-
surance benefits, 42 USCS.§ 423, and supplemental
security income benefits, 42 USCS § 1382, was af-:
firmed because, as required by 42 USCS § 405(g),
substantial evidence supported hearing officer’s deci--
sion that benefits claimant .was not-disabled as there
were sedentary jobs that.she could perform despite
her impairments, and hearing officer followed .proper
standards for-evaluating claimant’s back pain. Hardin
v.Barnhart (2006, DC. Mass) '468 F Supp 2d 238.

In action in which social security claimant sought
review, pursuant to 42 USCS_§§ 405(g).and 1381, of
final decision of Commissioner of Social Security

denying claimant’s application for disability insur-.

ance benefits and supplemental security income under-
42 USCS §§ 401433, 1381-1383f, Commissioner’s
decision was affirmed where: (1) ‘although administra-,

tive law judge (ALJ) did not find -that claimant’ s.
fibromyalgia was severe impairment, ALY did not.
deny benefits at this stage of evaluation and continued
on fo step five considering other impairments.whose,
affects on claimant were. essentrally same as-those that,

would have been found if ALJ had found that claim-
ant’s fibromyalgia was severe; (2) ALJ’s evaluatron

of claimant’s subjective complaints Of | pain was sup*’

ported by substantial evidence; -and (3) although treat-
ing physician’ was clalmant’s family physician, ‘he

was:not specialist and none of specialists who-treated’
claimant opined that claimant was so severely limited-

as to be disabled. Thomas v Barnhart (2007 DC Del)
469 F Supp 2d-228. :

26. Review of termmatlon or reductlon of beneﬁts:
Termination of supplemental secunty .income-

childhood disability benefits under Social. Security

Act, 42 Uscs § 1382, ‘'was afﬁrmed where law fol-,

lowed in originally deterrmnmg that child was drs-

abled was incorrect when  there was no rnedrcal‘

evidence to support ﬁndmg and child’s mother was

§ 1382a. Income, earned and unearned mcome deﬁned exclusrons from mcome

LR INTERPRETIVE NOTES AND DECISIONS

1I. SOURCES OF INCOME E

23. Other resources
Stipend paid from .supplemental, needs trust to

Supplemental Securrty Income clalmant s parent was.

Deﬁmtrons N

I

§ 1382c

g Federal Procedure

30 Fed Proc L Ed, Social Secunty and Medlcare §§71 193, 230 236, 240, 583,286, . .

*Immigration:

T §607.

fLaw Review Artlcles

: 8t U L Rev 561, Spring 2006..

RESEARCH GUIDE

L4 Imrmgratmn Law and Procedure (rev ed) ch 52, Legalization § 52 05
4 Immlgratron Law and Procedure (rev ed.); ch 55; Visa Processing §55.05."

42 USCS §1382¢c

i uncooperative with continuing disability review. Ma-

son v Barnhart (2003 ED NY) 86 Soc Sec Rep Serv
410.

Court remanded pro se socral secunty claimant’s
action challenging final determination of Commis-
sioner of Social Security that her disability ceased as
of March 1999 for further devélopment of record
where (1) although ALJ discussed claimant’s hospital
records in great detail in his decision, he failed to
obtain updated residual functional capacity (RFC) as-
sessments; (2) ALJ fell short by failing to advise’
claimarit of importance of her treating physicidn’s
RFC -assessment; and (3) progress notes pre-dating
Jdnuary' 23, 2002, should be considered on remand.
Batista v Barnhart (2004, ED NY) 326 F- Supp 2d
345, 99 Soc Sec Rep Serv 200 s

27. Mlscellaneous

Where recipient’s benefits were suspended after he
was. indicted by foreign-state. grand jury for felony
larceny and for making false material statement on
voter registration form, remand was required-because,
under plain language of 42 USCS § 1382(e}(4))(A)-
and .ts implementing . regulation, 20- C.FR.:.
§ 416:1339(b)(1), in order to suspend benefits for be-
ing fugitive felon, there had to be proof of intent to:
flee and warrant issued by court indicating ! that indi-
vidual- had, fled from, justice. Fowlkes v Adamec
(2005, CA2 NY) 432 F3d 90. . .

In action in which Comrmssmner of Socral Secunty
appealed from judgment of district court: which. re-
versed , decision . denying. clajmant’s- application, for .

.drsabrhty insurance benefits and supplemental .secu-

rity-income under Social Security Act and.remanded
for entry of award .of benefits, judgment was reversed,
and case was remanded for entry- of judgment: for,
Commissioner: where .(1) there ‘was substantial - evis,
dence ‘that claimant exaggerated .or invented his;
physical ailments, and that.any genuine impairments:
were slight; (2) claimant underwent several rounds of"
diagnostic testing to determine cause of tremors, all
of which produced normal results; and’(3) substantial .
evidence supported. administrative’ law -judge’s find-
ing that claimant-did-not suffer significant impairmeént-
because of his psychiatric illness:as-claimant’s claims-
of psychiatric pioblems- had always been: vague

K.rrby v Astrue (2007 CAS Mo) 500 F3d 705 !

[

RO

properly.deenied to-claimant, resulting in reductaon of
benefits; stipend was unearned .income; as claimant.
did not employ parent. Calef v Barnhart (2004, ED
NY) 309 F-Supp 2d 425,:96 Soc-Sec Rep Serv 281.:

e
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§416.1092

§416.1092 Protection of State employ-
ees.

(a) Hiring preference. We will develop
and initiate procedures to implement a
plan to partially or completely assume
the disability determination function
from the State agency under §416.1090
or §416.1091, as appropriate. Except for
the State agency’s administrator, dep-
uty administrator, or assistant admin-
istrator (or his equivalent), we will
give employees of the State agency
who are capable of performing duties in
the disability determination function
preference over any other persons in
filling positions with us for which they
are qualified. We may also give a pref-
erence in hiring to the State agency’s
administrator, deputy administrator,
or assistant administrator (or his
equivalent). We will establish a system
for determining the hiring priority
among the affected State agency em-
ployees in those instances where we are
not hiring all of them.

(b) Determination by Secretary of
Labor. We will not assume responsi-
bility for performing the disability de-
termination function from a State
until the Secretary of Labor deter-
mines that the State has made fair and

- equitable arrangements under applica-
ble Federal, State and local law to pro-
tect the interests of employees who
will be displaced from their employ-
ment because of the assumption and
who we will not hire.

§416.1093 Limitation on State expendi-
tures after notice.

The State agency may not, after it
receives the notice referred to in
§416.1090, or gives the notice referred to
in §416.1091, make any new commit-
ments to spend funds allocated to it for
performing  the disability determina~
tion function without the approval of
the appropriate SSA regional commis-
sioner. The State will make every ef-
fort to close out as soon as possible all
existing commitments that relate to

performing the disability determina-
. of a State (§416.2025) except as noted in

tion function.

§416.1094 Final accounting by the
. State.
The State will submit its final claims
to us as soon as possible, but in no
event later than 1 year from the effec-

20 CFR Ch. lll (4-1-08 Edition)

tive date of our assumption of the dis-
ability determination function unless
we grant an extension of time. When
the final claim(s) is submitted, a final
accounting will be made by the State
of any funds paid to the State under
§416.1026 which have not been spent or
committed prior to the effective date
of our assumption of the disability de-
termination function. Disputes con-
cerning final accounting issues which
cannot be resolved between the State
and us will be resolved in proceedings
before the Grant Appeals Board as de-
scribed in 45 CFR part 416.

Subpart K—Income

AUTHORITY: Secs. 702(a)(5), 1602, 1611, 1612,
1613, 1614(f), 1621, 1631, and 1633 of the Social
Security Act (42 U.S.C. 902(a)(5), 1381a, 1382,
1382a, 1382b, 1382c(f), 1382j, 1383, and 1383b);
sec. 211, Pub. L. 93-66, 87 Stat. 154 (42 U.S.C.
1382 note).

SOURCE: 45 FR 65547, Oct. 3, 1980, unless
otherwise noted.

GENERAL

§416.1100 Income and SSI eligibility.

You are eligible for supplemental se-
curity income (SSI) benefits if you are
an aged, blind, or disabled person who
meets the requirements described in
subpart B and who has limited income
and resources. Thus, the amount of in-
come you have is a major factor in de-
ciding whether you are eligible for SSI
benefits and the amount of your ben-
efit. We count income on a monthly
basis. Generally, the more income you
have the less your benefit will be. If
you have too much income, you are not
eligible for a benefit. However, we do
not count all of your income to deter-
mine your eligibility and benefit
amount. We explain in the following
sections how we treat your income for
the SSI program. These rules apply to
the Federal benefit and to any optional
State supplement paid by us on behalf

subpart T and in the Federal-State
agreements with individual States.
While this subpart explains how we
count income, subpart D of these regu-
lations explains how we determine
your benefits, including the provision
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that we generally use countable in-
come in a prior month to determine
how much your benefit amount will be
for a month in which you are eligible
(§416.420).

[50 FR 48573, Nov. 26, 1985]

§416.1101 Definition of terms.

As used in this subpart—

Calendar quarter means a period of
three- full calendar months beginning
with January, April, July, or October.

Child means someone who is not mar-
ried, is not the head of a household,
and is either under age 18 or is under
age 22 and a student. (See §416.1856)

Couple means an eligible individual
and his or her eligible spouse.

Current market value means the price
of an item on the open market in your
locality.

Federal benefit rate means the month-
1y payment rate for an eligible indi-
vidual or couple. It is the figure from
which we substract countable income
to find out how much your Federal SSI
benefit should be. The Federal benefit
rate does not include the rate for any
State supplement paid by us on behalf
of a State. }

Institution means an establishment
which makes available some treatment
or services beyond food and shelter to
four or more persons who are not re-
lated to the proprietor. (See §416.201)

Spouse means someone who lives with
another person as that person’s hus-
band or wife. (See §416.1806)

We, Us, or Our means the Social Se-
curity Administration.

You or Your means a person who is
applying for, or already receiving, SSI
benefits.

[45 FR 65547, Oct. 3, 1980, as amended at 50 FR-

48573, Nov. 26, 1985; 51 FR 10616, Mar. 28, 1986;
60 FR. 16375, Mar. 30, 1995]

- §416.1102 What is income?

§416.1103

§416.1103 What is not income?

Some things you .receive are not in-
come because you cannot use them as
food or shelter, or use them to obtain
food or shelter. In addition, what you
receive from the sale or exchange of
your own property is not income; it re-
mains a resource. The following are
some items that are not income:

(a) Medical care and services. Medical
care and services are not income if
they are any of the following:

(1) Given to you free of charge or paid
for directly to the provider by someone
else;

(2) Room and board you receive dur-
ing a medical confinement;

(3) Assistance provided in cash or in
kind (including food or shelter) under &
Federal, State, or local government
progra.m whose purpose is to provide
medical care or medical services (in-
cluding vocational rehabilitation);

(4) In-kind assistance (except food or
shelter) provided under.a nongovern-
mental program whose purpose is to
provide medical care or medical serv-
ices;

(5) Cash provided by any nongovern-
mental medical care or medical serv-
ices program or under a health insur-
ance policy (except cash to cover food
or shelter) if the cash is either:

(i) Repayment for program-approved
services you have already paid for; or

(ii) A payment restricted to the fu-
ture purchase of a program-approved
service.

Example: If you ha.ve'paid for prescription
drugs and get the money back from your
health insurancez ‘the money is not ingome.

(6) Direct p'a,yment of your medical
insurance premiums by anyone on your
behalf.

) Payments from the Department of
Veterans Affairs resultmg from un=-
usual medical expénses. :

Income is anything you receive iB—_"(4y social services. Social services are

cash or in kind that you can -use to
meet your needs for food and shelter:
Sometimes income also includes more
or less than you actually receive (see
§416.1110 and §416.1123(b)). In-kind in-
come is not cash, but is actually food
or shelter, or somethmg you can use to
get one of ‘these.

[70 FR 6344, Feb. 7, 2005]
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not income if they are any of the fol-
lowing:

(1) Assistancé provided in cash or in
kind (but not received in return for &
service you perform) under any Fed-
eral; State, or local govermment pro-
gram whose purpose is to provide social
services including vocational rehabili-
tation (Example: Cash given you by the
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§416.1103

Department of Veterans Affairs to pur-
chase aid and attendance);

(2) In-kind assistance (except food or
shelter) provided under a nongovern-
mental program whose purpose is to
provide social services; or

(3) Cash provided by a nongovern-
mental social services program (except
cash to cover food or shelter) if the
cash is either:

(i) Repayment for .program-approved
services you already have paid for; or

(i1) A payment restricted to the fu-
ture purchase of a program-approved
service.

Ezxample: If you are unable to do your own
household chores and a private social serv-
ices agency provides you with cash to pay a
homemaker the cash is not income.

(¢) Receipts from the sale, exchange, or
replacement of a resource. Receipts from
the sale, exchange, or replacement of a
resource are not income but are re-
sources that have changed their form.
This includes any cash or in-kind item
that is provided to replace or repair a
resource (see subpart L) that has been
lost, damaged, or stolen. Sections
416.1150 and 416.1151 discuss treatment
of receipts to replace or repair a re-
source following a major disaster or
following some other event causing
damage or loss of a resource.

Ezample: If you sell your automobile, the
money ‘you receive is not income; it is an-
other form of a resource.

(d) Income taxr refunds. Any amount
refunded on income taxes you have al-
ready paid is not income.

(e) Payments by credit life or credit dis-
ability insurance. Payments made under
a credit life or credit disability insur-
ance policy on your behalf are not in-
come. )

. Example: If a credit disability policy pays
off the mortgage on your home after you Dbe-
come disabled in an accident, we do not con-
sider either the payment or your increased
equity in the Home to be income.

(f) Proceeds of a loan. Money you bor-
TOW or momey .you receive as repay-
ment of a loan is not income. However,
interest you receive on money you
have lent is income. Buying on credit
is treated as though you were bor-
rowing money and what you purchase
this way is not income.

20 CFR Ch. Ili (4-1-08 Edition)

(8) Bills paid for you. Payment of your
bills by someone else directly to the
supplier is not income. However, we
count: the value of anything you re-
ceive because of the payment if it is in-
kind income as defined in §416.1102.

Ezamples: If your daughter uses her own
money to pay the grocer to provide you with
food, the payment itself is not your income
because you do not receive it. However, be-
cause of your daughter’s payment, the grocer
provides you with food; the food is in-kind
income to you. Similarly, if you buy food on
credit and your son later pays the bill, the
bayment to the store is not income to you,
but the food is in-kind income to you. In this
example, if your son pays for the food in a
month after the month of purchase, we will
count the in-kind income to you in the
month in which he pays the bill. On the
other hand, if your brother pays a lawn serv-
ice to mow your grass, the payment is not
income to you because the mowing cannot be
used to meet your needs for food or shelter.
Therefore, it is not in-kind income as defined
in §416.1102.

(h) Replacement of income you have al-
ready received. If income is lost, de-
stroyed, or stolen and you receive a re-
placement, the replacement is not in-
come.

Ezample: If your paycheck is stolen and
you get a replacement check,; we count the
first check as income. The replacement
check is not income.

(1) Weatherization assistance. Weather-
ization assistance (Examples: Insula-
tion, storm doors and windows) is not
income.

- (J) Receipt of certain moncash items.
Any item you receive (except shelter as
defined in §416.1130 or food) which
would be an excluded nonliquid re-
source (as described in subpart L of
this part) if you Kept it, is not income.

Example 1: A community takes up a collec-
tion to buy you a specially equipped van,
which is your only vehicle. The value of this
gift is not income because the van does not
provide you with food or shelter and will be-
come an excluded nonliquid resource under
§416.1218 in the month following the month
of receipt. . ,

Ezxample 2: You inherit a house which is
your principal place of residence. The value
of this inheritance is income because the
house provides you with shelter and shelter
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Social Security Administration

is income. However, we value the house
under the rule in §416.1140.

[45 FR 655417, Oct. 3, 1980, as amended at 43 FR
48038, Dec. 10, 1984; 57 FR 53850, Nov. 13, 1992;
59 FR 33907, July 1, 1994; 70 FR 6344, Feb. 7,
2005] ¢

§416.1104 Income we count.

We have described generally what in-
come is and is not for SSI purposes
(§416.1103). There are different types of
income, earned and unearned, and we
have rules for counting each. The:
earned income rules are described .in
§§416.1110 through 416.1112 and the un-
earned income rules are described in
§§416.1120 through 416.1124. One type of
unearned income is in-kind support and
maintenance (food or shelter). The way
we value it depends on your living ar-
rangement. These rules are described
in - §§416.1130 through 416.1148 of this
part. In some situations we must con-
sider the income of certain.people with
whom you live ‘as available to~you and.
part of your income. These rules are

described in §§416.1160 through 416.1169. -

We use -all of these rules to-determine
the amount-of your countable income—
the amount that is left after we sub-

tract what is not moome or is not .

counted.

[45 FR 65547, Oct. 3, 1980, as amended at 66 FR
16815, Mar. 30, 2000; 70 FR. 6345, Feb. 7, 2005]

EARNED INCOME

§416.1110 What is earned income.

Earned income may be in cash or in
kind. We may include more of your
earned income than you actually re-
ceive. We include more than you actu-
ally receive if amounts are withheld
from earned income because of a gar-
nishment or -to pay a debt or other
legal obligation, or.to make any other
payments. Barned income  consists of
the following types of payments:

(a) Wages. Wages are what you re-
ceive: (before any deductions) for work-
ing as someone else’s employee. Wages
are the same for SSI purposes as for
the earnings test in the social security
retirement program. (See §404. 499(¢c) of
this chapter.) Wages include’ salaries,
commissions, bonuses, severance pay,
and any other special payments re-
ceived because of your employment.
They mhay also include the value of
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§416.1110

food, clothing, or shelter, or other
items provided instead of cash. We
refer to this as in-kind earned income.
However, if you are a domestic or agri-
cultural worker, the law requires us to
treat your in-kind pay as unearned in-
come.

(b) Net earnings from self-employment.
Net earnings from self-employment are
your gross income from any trade or
business that you operate, less allow-
able deductions for that trade or busi-
ness. Net earnings also include your
share of profit or loss in any partner-

. ship to which you belong. These are the

same net earnings that we would count
under the social security retirement
insurance program and that you would
report on your Federal income tax re-
turn. (See §404.1080 of this chapter.)

(c) Refunds of Federal income tazes and
advance payments by employers made in
accordance with the earned income credit
provisions of the Internal Revenue Code.
Refunds on account of earned income
credits’ are payments made to you
under the provisions of section 43 of

the Internal Revenue Code of 1954, as -

amended. These refunds may be greater
than taxes you have paid. You may re-
ceive earned income tax credit pay-
ments along with any other Federal in-
come tax refund you receive because of
overpayment of your income tax, (Fed-
eral income tax refunds made on the
basis of taxes you have already paid

are not income to you as stated in-

§416.1103(d).) Advance payments of
earned income tax credits are made by
‘your employer under the provisions of
section 3507 of the same code. You can
receive earned income tax credit pay-
ments only if you meet certain require-
ments of family composition and in-
come limits.

(d) Payments for services performed in a
sheltered workshop or work activities cen-
ter. Payments for services performed in
a sheltered workshop or work activi-
ties center are what you receive for
participating in a program designed to
help you become self-supporting.

(e) Certain royalties and honoraria.
Royalties that are earned income are
payments to an individual in connec-
tion with any publication of the work
of the individual. (See §416.1110(b) if
you receive a royalty as part of your
trade or business. See §416.1121(c) if

vt




§416.1111

you receive another type of royalty.)
Honoraria that are earned income are
those portions of payments, such as an
honorary payment, reward, or dona-
tion, received in consideration of serv-
ices rendered for which no payment can
be enforced by law. (See §416.1120 if you
receive another type of honorarium.)

[45 FR 65547, Oct. 3, 1980, as amended at 48 FR

23179, May 24, 1983; 50 FR 48574, Nov. 26, 1985;

56 FR 3212, Jan. 29, 1991; 59 FR 43471, Aug. 24,
. 1994]

§416.1111 How we count earned in-
come.

(a) Wages. We count wages at the ear-
liest of the following points: when you
receive them or when they are credited
to your account or set aside for your
use. We determine wages for each
month. We count wages for services
performed as a member of a uniformed
service (as defined in §404.1330 of this
chapter) as received in the month in
which they are earned.

(b) Net earnings from self-employment
We count net earnings from self-em-
ployment on a taxable year basis. How-
ever, we divide the total of these earn-
ings equally among the months in the
taxable year to get your earnings for
each month. For example, if your net
earnings for a taxable year are $2,400,
we consider that you received $200 in
each month. If you have net losses
from self-employment, we divide them
over the taxable year in the same way,
and we deduct them only from your
other earned income.

(c) Payments for services in a sheltered
workshop or-activities center. We count
payments you receive for services per-
formed in a .sheltered workshop or
work activities center when you re-
ceive them or when they are set aside
for your use. We determine the amount
of the payments for each calendar
quarter. .

(d) In-kind earned income.. We. .use the
current market value of in-kind earned
income for SSI purposes. (See §416.1101
for a definition of current market
value.) If you receive an item that is
not fully paid for and are responsible
for the unpaid balance, only the paid-
up value is income to you. (See the ex-
ample in §416.1123(c)).

(e) Royalties and honoraria. We count
payments of:royalties to you in con-
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nection with any publication of yow
work, and honoraria, to the extent re
ceived for services rendered, at the ear
liest of the following points: when you
receive them, when they are credited
to your account, or when they are st
aside for your use. (See §416.1111(b) i
you receive royalties as part of you:
trade or business.)

[45 FR 65547, Oct. 3, 1980, as amended at 48 I'}
23179, May 24, 1983; 48 FR, 30357, July 1, 1983
50 FR 48574, Nov. 26, 1985; 58 FR 63889, Dec. 4
1993; 59 FR 43471, Aug. 24, 1994; 71 FR 4537
Aug. 9, 2006}

§416.1112 Earned income we do not
count.

(a) General. While we must know the
source and amount of all of your
earned income for SSI, we do not count
all of it to determine your eligibility
and benefit amount. We first exclude
income as authorized by other Federal
laws (see paragraph (b) of this section).

Then we apply the other exclusions in

the order listed in paragraph (c) of this
section to the rest of your income in
the month. We never reduce your
earned income below zero or apply any
unused earned income exclusion to un-
earned income.

(b) Other Federal laws. Some Federal
laws other than the Social Security
Act provide that we cannot count some
of your earned income for SSI pur-
poses. We list the laws and exclusions
in the appendix to this subpart wh1ch
we update periodically.

. (¢) Other earned income we do not
count. We do not count as earned in-
come—

(1) Any refund of Federal incomc
taxes you receive under section 32 of
the Internal Revenue Code (relating to
earned income tax credit) and any pay-
ment you receive from an employer
under section 3507 of the Internal Rev-
enue Code (relating to advance pay-
ment of earned income tax credit);

(2) The first $30 of earned income re-
ceived in a calendar quarter if you re-
ceive it infrequently or irregularly. We
consider income to be received infre-
quently if you receive it only once dur-
ing a calendar quarter from a single
source and you did not receive it in the
month immediately preceding that
month or in the month immediately
subsequent to that month. We consider
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WAC 388-835-0350: Can a resident trust account be charged for Title... http://apps.1eg.wa.gov/WAC/defau1t.aspx?cite=388-835-0350

388-835-0345 << 388-835-0350 >> 388-835-0355

WAC 388-835-0350 No agency filings affecting this section since 2003
Can a resident trust account be charged for Title XIX services?

"Resident trust accounts cannot be charged for services provided under Title XIX.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0350, filed 4/20/01, effective 5/21/01.]
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§435.236

this section who receive only a State
supplement if the State supplement
meets the conditions specified in para-
graph (c) of this section.

(b) The agency may provide Medicaid
to all individuals receiving only State
supplements if, except for their in-
come, the individuals meet the more
restrictive eligibility requirements
under §435.121 or SSI criteria, or to one
or more of the following classifications
of individuals who meet these criteria:

1) All aged individuals. '

(2) All blind individuals.

(3) All disabled individuals.

(4) Only aged individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(5) Only blind individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(6) Only disabled individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(7) Individuals receiving a Federally-
administered optional State supple-
ment that meets the conditions speci-
fied in this section.

(8) Individuals in additional classi-
fications specified by the Secretary.

(9) Reasonable groups of individuals,
as specified by the State, receiving
State-administered supplementary
payments.

(c) Payments under the optional sup-
plement program must be:

(1) Based on need and paid in cash on
a regular basis; :

(2) BEqual to the difference between
the individual’s countable income and
the income standard used to determine
eligibility for supplements. Countable
income is income remaining after de-
ductions are applied. The income de-

"ductions may be more restrictive than

required under SSI (see §435.1006 for
limitations on FFP in Medicaid ex-
penditures for individuals receiving op-
tional State supplements); and

(3) Available to all individuals in
each classification in paragraph (b) of
this section and available on a state-
wide basis. However, the plan may pro-
vide for variations in the income stand-
ard by political subdivision according
to cost-of-living differences.

[68 FR 4928, Jan. 19, 1993] -
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§435.236 Individuals in institutions
who are eligible under a special in-
come level.

(a) If the agency provides Medicaid
under §435.211 to individuals in institu-
tions who would be eligible for AFDC,
SSI, or State supplements except for
their institutional status, it may also
cover aged, blind, and disabled individ-
uals in institutions who—

(1) Because of their income, would
not be eligible for SSI or State supple-
ments if they were not institutional-
ized; but

(2) Have income below a level speci-
fied in the plan under §435.722. (See
§435.1005 for limitations on FFP in
Medicaid expenditures for individuals
specified in this section.)

(b) The agency may cover individuals
under this section whether or not the
State pays optional supplements.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24884, Apr. 11, 1980. Redesignated at 58 FR
4928, Jan. 19, 1993] :

Ssubpart D—Optional Coverage of
the Medically Needy

§435.300 Scope.

This subpart specifies the option for
coverage of medically needy individ-
uals.

§435.301 General rules.

(a) An agency may provide Medicaid
to individuals specified in this subpart
who:

(1) Either:

(i) Have income that meets the appli-
cable standards in §§435.811 and 435.814;
or

(ii) If their income is more than al-
lowed under the standard, have in-
curred medical expenses at least equal
to the difference between their income
and the applicable income standard,
and

(2) Have resources that meet the ap-
plicable standards in §§435.840. and
435.843. _ o

(b) If the agency chooses this option,
the following provisions apply:

(1) The agency must provide Med-
icaid to the following individuals who
meet the requirements of paragraph (a)
of this section: .
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(i) All pregnant women during the
course of their pregnancy who, except
for income and resources, would be eli-
gible for Medicaid as mandatory or op-
tional categorically needy under sub-
parts B or C of this part;

(ii) All individuals under 18 years of
age who, except for income and re-
sources, would be eligible for Medicaid
as mandatory categorically needy
under subpart B of this part;

(iii) All newborn children born on or

after October 1, 1984, to a woman who is
eligible as medically needy and is re-
ceiving Medicaid on the date of the
child’s birth. The child is deemed to
have applied and been found eligible for
Medicaid on the date of birth and re-
mains eligible as medically needy for
one year so long as the woman remains
eligible and the child is a member of
the woman’s household. If the woman’s
basis of eligibility changes to categori-
cally needy, the child is eligible as cat-
egorically needy under §435.117. The
woman is considered to remain eligible
if she meets the spend-down require-
ments in any consecutive budget period
following the birth of the child. '

(iv) Women who, while pregnant, ap-
plied for, were eligible for, and received
Medicaid services as medically needy
on the day that their pregnancy ends.
The agency must provide medically
needy eligibility to these women for an:
extended period following termination
of pregnancy. This period extends from
the last day of the pregnancy through
the end of the month in which a 60-day
period, beginning on the last day of
pregnancy, ends. Eligibility must be
provided, regardless of changes in the
woman’s financial circumstances that
may occur within this extended period.
These women are eligible for the ex-
tended period for all services under the
plan that are pregnancy-related (as de-
fined in §440.210(c)(1) of this sub-
chapter). -

(2) The agency may provide Medicaid
to any of the following groups of indi-
viduals;

(i) Individuals under a.ge 21 (§435.308).

(ii) Specified relatives (§435.310).

(iii) Aged (§435.330.320 and 435.330).

(iv) Blind (§§435.322, 435.330 and
435.340).

(v) Disabled (§§435.324, 435.330, and
435.340).
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§435.308

(3) If the agency provides Medicaid to
any individual in a group specified in
paragraph (b)(2) of this section, the
agency must provide Medicaid to all
individuals eligible to be members of
that group.

[46 FR 47986, Sept. 30, 1981, as amended at 52
FR 43072, Nov. 9, 1987; 52 FR 48438, Dec. 22,
1987; 55 FR 48609, Nov. 21, 1990; 58 FR 4929,
Jan. 19, 1993]

§435.308 Medically needy coverage of
individuals under age 21.

(a) If the agency provides Medicaid to
the medically needy, it may provide
Medicaid to individuals under age 21
(or, at State option, under age 20, 19, or
18), as specified in paragraph (b) of this
section:

(1) Who would not be covered under
the mandatory imedically needy group:
of individuals wunder 18 wunder
§435.301(b)(1)(ii); and

(2) Who meet the income and re-
source requirements of subpart I of this
part.

(b) The agency may cover all individ-
uals described in paragraph (a) of -this
section or reasonable. classifications of

. those individuals. Examples of reason-

able classifications are as follows:

(1) Individuals in foster homes or pri-
vate institutions for whom a public
agency is assuming a full or partial fi-
nancial responsibility. If the agency
covers these individuals, it may also
provide Medicaid to individuals placed
in foster homes or private institutions
by private nonprofit agencies. )

(2) Individuals in adoptions sub-
sidized in full or in part by a public
agency. '

" (8) Individuals in nursing facilities
when nursing facility services are pro-
vided under the plan to individuals
within the age group selected under
this provision. When the agency covers
such individuals, it may also provide

‘Medicaid to individuals- in inter-

mediate care facilities for the mentally
retarded.

(4) Individuals receiving active treat-
ment as inpatients in psychiatric fa-
cilities or programs, if inpatient. psy-
chiatric services for individwals under
21 are provided under the plan.

[46 FR 47986, Sept. 30, 1981, as amended at 58
FR 4929, Jan. 19, 1993]




§435.814

amount of income allowed for purposes
of FF'P under §435.1007.

() The income standard may vary
based on the variations between shelter
costs in urban areas and rural areas.

[58 FR 4932, Jan. \;9, 1993]

§435.814 Medically needy income
standard: State plan requirements.

The State plan must specify the in-
come standard for the covered medi-
cally needy groups.

[58 FR 4933, Jan. 19, 1993]
MEDICALLY NEEDY INCOME ELIGIBILITY

§435.831 Income eligibility.

The agency must determine income
eligibility of medically needy individ-
uals in accordance with this section.

(a) Budget periods. (1) The agency
must use budget periods of mot more
than 6 months to compute income. The
agency may use more than one budget
period.

(2) The agency may include in the
budget period in which income is com-
puted all or part of the 3-month retro-
active period specified in §435.914. The
budget period can begin no earlier than
the first month in the retroactive pe-
riod in which the individual received
covered services. This provision applies
to all medically needy individuals ex-
cept in groups for whom criteria more
restrictive than that used in the SSI
program apply. . .

(3) If the agency elects to begin.the
first budget period for the medically
needy in any month of the 3-month pe-
riod prior to the date of the application
in which the applicant received covered
services, this election applies to all
medically needy groups.

(b) Determining countable income. The
agency must deduct the following
amounts from income to determine the
individual’s countable income. .

(1) For individuals under age 21 and
caretaker relatives, the agency must
deduct amounts that would be de-
ducted in determining eligibility under
the State’s AFDC plan. ;
~(2) For aged, blind, or disabled indi-
viduals in States covering all SSI-re-
cipients, the agency must deduct
amounts that would be deducted in de-
termining eligibility under SSI. How-
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ever, the agency must also deduct the
highest amounts from income that
would be deducted in determining eligi-
bility for optional State supplements if
these supplements are paid to all indi-
viduals who are receiving SSI or would
be eligible for SSI except for their in-
come.

(8) For aged, blind, or disabled indi-
viduals in States using income require-
ments more restrictive than SSI, the
agency must deduct amounts that are
no more restrictive than those used
under the Medicaid plan on January 1,
1972 and no more liberal than those
used in determining eligibility under
SSI or an optional State supplement.
However, the amounts must be at least
the same as those that would be de-
ducted in determining eligibility,
under §435.121, of the categorically
needy. o

(¢) Eligibility based on. countable in-
come. If countable income determined
under paragraph (b) of this section is
equal to or less than the applicable in-
come standard under §435.814, the indi-
vidual or family is eligible for Med-
icaid.

(d) Deduction of incurred medical ex-
penses. If countable income exceeds the
income standard, the agency must de-
duct from income medical expenses in-
curred by the individual or family or
financially responsible relatives that
are not subject to payment by a third
party. An expense is incurred on the
date liability for the expense arises.
The agency must determine deductible
incurred expenses in accordance with
paragraphs (e), (f), and (g) of this sec-
tion and deduct those expenses in ac-
cordance with paragraph (h) of this sec-
tion.

(e) Determination of deductible incurred
expenses: Required deductions based on
kinds of services. Subject to the provi-
sions of paragraph (g), in determining
incurred medical expenses to be de-
ducted from income, the agency must
include the following:

(1) Expenses for Medicare and other
health insurance premiums, and
deductibles or coinsurance charges, in-
cluding enrollment fees, copayments,
or deductibles imposed under §447.51 or

§447.53 of this subchapter;
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(2) Expenses incurred by tl
vidual or family or financially
sible relatives for necessary
and remedial services that ar«
nized under State law but not i
in the plan;

(3) Expenses incurred by tl
vidual or family or by financi
sponsible relatives for necessa
ical and remedial services thal
cluded in the plan, including th
exceed agency. limitations on
duration, or scope of services.

(f) Determination of deductible
erpenses: Required deductions 1
the age of bills. Subject to th
gions of paragraph (g), in dete
{ncurred medical expenses tc
ducted from income, the agen
include the following: .

(1) For the first budget perioc
ods that include only month
the month of application for
assistance, expenses incurrec
guch period or periods, whethe
unpaid, to the extent that the
have not been deducted previ
establishing eligibility;

(2) For the first prospectiv
period that also includes any
months before the month of
tion for medical assistance,
tncurred during such budgel
whether paid or unpaid, to tI
that the expenses have not
ducted previously in establish
hility; )

(3) For the first prospectiv
period that includes none
months preceding the month
cation, expenses incurred dw
budget period and any of tl
ceding months, whether paid ¢
to the extent that the expe:
not been deducted previously
lishing eligibility,

(4) For any of the 3 months
the month of application tha
includable under paragraph
this section, expenses incurre«
month period that were a ¢
ability of the individual in
month for which a spenddow:
tion is made and that had not
viously deducted from income
lishing eligibility for medic
ance;

(5) Current payments (tha
ments made in the current t
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(2) Expenses incurred by the indi-
vidual or family or financially respon-
sible relatives for necessary medical
and remedial services that are recog-
nized under State law but not included
in the plan;

(3) Expenses incurred.by the indi-
vidual or family or by financially re-
sponsible relatives for necessary med-
ical and remedial services that are in-
cluded in the plan, including those that
axceed agency.limitations on amount,
duration, or scope of services. .

(f) Determination of deductible incurred
erpenses: Required deductions. -based on
the age of bills. Subject to the provi-
sions of paragraph (g), in determining
incurred medical expenses to be de-
ducted from income, the agency must
include the following: . .. ’

(1) For the first budget period or peri-
ods that include only months before
the rnonth of application for medical
assistance, expenses ‘incurred during
guch period or periods, whether paid or
unpaid, to the extent that the expenses
have not been deducted previously in
establishing eligibility;

(2) For the first prospective budget
period that also includes any of the 3
months before the month of applica-
tion for medical assistance, expenses
incurred during such budget period,
whether paid or unpaid, -to the extent
that the expenses have not been de-
ducted previously in establishing eligi-
bility; »

(3) For the first prospective budget
period that includes none of the
months preceding the month of appli-
cation, expenses incurred during such
budget period and any of the 3 pre-
ceding months, whether paid or unpaid,
to the extent that the expenses have
not been deducted previously in estab-
ishing eligibility;

(4) For any of the 3 months preceding

_ the month of application that are not

includable under paragraph (£)(2) of
this section, expenses incurred in the 3-
month period that were a current li-
ability of the individual in any such
month for which a spenddown calcula~-
tion is made and that had not been pre-
viously deducted from income in estab-
lishing eligibility for medical assist-
ance; . . .

(5) Current payments (that is, pay-
ments made in the current budget pe-
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riod) on other expenses incurred before
the current budget period and not pre-
viously deducted from income in any
budget period in establishing eligi-
bility for such period; and

(6) If the individual’s eligibility for
medical assistance was established in
each such preceding period, expenses
incurred before the current budget pe-
riod but not previously deducted from
income in establishing eligibility, to
the extent that such expenses are un-
paid and are: ’

(i) Described in paragraphs (e)(1)
through (e)(3) of this section; and

(ii) Carried over from thé preceding
budget period or periods because the
individual had a spenddown liability in
each such preceding period that was
met without deducting' all such in-
curred, unpaid expenses. . . } .

() Determination of deductible incurred
medical expenses: Optional deductions. In
determining incurred medical expenses
to be deducted from income, the agen-
cy— . .

(1) May include medical institutional
expenses (other than expenses in acute
care facilities) projected to the end of
the budget period at the Medicaid re-
imbursement rate;

(2) May, to the extent determined by
the State and specified in its approved
plan, include expenses incurred earlier
than the third month before the month
of application (except States using
more restrictive eligibility criteria
under the option in section 1902(f) of
the Act must deduct incurred expenses
regardless of when the expenses were
incurred); and o :

(3) May set reasonable limits on the
amount to be deducted for expenses
specified in paragraphs @), (€)2),
and (g)(2) of this section.

() Order of deduction. The agency
must deduct incurred medical expenses
that are deductiblé under paragraphs
(e), (), and (g) of this section in the
order prescribed under one of the fol-
lowing three options: ) )

(1) Type of service. Under this option,
the agency deducts expenses in-the fol-
jowing order based on type of expense
or service: . .

(i) Cost-sharing expenses as specified
in paragraph (e)(1) of this section.
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(ii) Services not included in the State
plan as specified in paragraph (e)(2) of
this section.

(iii) Services included in the State
plan as specified in paragraph (e)(3) of
this section but that exceed limita-
tions on amounts, duration, or scope of
services. .

(iv) Services included in the State
plan as specified in paragraph (e)3) of
this section but that are within agency
limitations on amount, duration, or
scope of services.

(2) Chronological order by service date.
Under this option, the agency deducts
expenses in chronological order by the
date each service is furnished, or in the
case of insurance premiums, coinsur-
ance or deductible charges, the date
such amounts are due. Expenses for
services furnished on the same day
may be deducted in any reasonable
order established by the State.

(3) Chronological order by bill submis-
sion date. Under this option, the agency
deducts expenses in chronological
order by the date each bill is submitted
to the agency by the individual. If
more than one bill is submitted at one
time, the agency must deduct the bills
from income in the order prescribed in
either paragraph (h)(1) or (h)(2) of this
section.

. (i) Eligibility based on incurred medical '

expenses. (1) Whether a State elects
partial or full month coverage, an indi-
vidual who is expected to contribute a -
portion of his or her income toward the
costs of institutional care or home and
community-based services under
§§435.725, 435.726, 435.733, 435.735 or
435.832 is eligible on the first day of the
‘applicable budget (spenddown) period—

(1) If his or her spenddown liability is
met after the first day of the budget
period; and

(ii) If beginning eligibility after the
first day of the budget period makes
the individual’s share of health care ex-
penses under §§435.725, 435.726, 485.733,
435.735 or 435.832 greater than the indi-
vidual’s .contributable income deter-
mined under these sections.’

(2) At the end of the prospective pe-
riod specified in- paragraphs (f)(2) and
®(3) of this section, and any subse-
quent prospective period or, if earlier,
" when any significant change occurs,
the agency must reconcile the pro-
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jected amounts with the actual
amounts incurred, or with changes in
circumstances, to determine if the ad-
justed deduction of incurred expenses
reduces income to the income stand-
ard.

(3) Except as provided in paragraph
(1)(A) of this section, in States that
elect partial month coverage, an indi-
vidual is eligible for Medicaid on the
day that the deduction of incurred
health care expenses (and of projected
institutional expenses if the agency
elects the option under paragraph Q)
of this section) reduces income to the
income standard.

(4) Except as provided in paragraph
(A)X1) of this section, in States that
elect full month coverage, an indi-
.vidual is eligible on the first day of the

month in which spenddown liability is -

met.

(5) Expenses used to meet spenddown
liability are not reimbursable under
Medicaid. To the extent necessary to
prevent the transfer of an individual’s
spenddown liability to the Medicaid
program, States must reduce the
amount of provider charges that would
otherwise be reimbursable under Med-
icaid.

[69 FR 1672, Jan. 12, 1994]

§435.832 ' Post-eligibility treatment of
income of institutionalized individ-
uals: Application of patient income
to the cost of care.

(a) Basic rules. (1) The agency must .

reduce its payment to an institution,
for services provided to an individual
specified in paragraph (b) of this sec-
tion, by the amount that remains after
deducting the amounts specified in
paragraphs (¢) and (d) of this section,
from the individual’s total income.

(2) The individual’s income must be
determined in accordance with para-
graph (e) of this section.

- (3) Medical expenses must be deter-
mined in accordance with paragraph (f)
of this section.

(b) Applicability. This section applies
to medically needy individuals in med-
ical institutions and intermediate care
facilities.

(¢) Required deductions. The agency
must deduct the following amounts, in
the following order, from the individ-
ual’s total income, as determined
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<
INTERPRETIVE NOTES AND DECISIONS

1. Validity of regulations
2. Injunctive relief

1. Validity of regulations

Medicaid recipients’ challenge to federal regula-
tion implementing 42 USCS § 13960(a)(3), which
requires copayments to be ‘‘nominal in amount,”
must fail, even though copayment for inpatient hos-
pital services in Kansas is $325, where Congress has
adopted, parenthetically in statute, definition of
“nominal in amount’’ long codified in 42 CFR
§ 447.54(c), because court is bound by Secretary’s
interpretation, since it has been given force and ef-
_ fect of law by legislative reenactment and ratifica-
tion. Kansas Hosp. Ass’n v Whiteman (1994, DC
Kan) 851 F Supp 401, 44 Soc Sec Rep Serv 524.

2. Injunctive relief . }

State is temporarily restrained from implementing
amendment to increase co-payment requirement of
Medicaid beneficiaries from $25 to $325 per admis-
sion for inpatient hospital services, where hospitals
and individuals showed that amendment may cause
them irreparable harm, outweighing any potential
damage caused state by delay, and that public inter-

est favors enforcement of public policy as expressed
in Medicaid statutes and regulations, because plain-
tiffs make viable claim that proposed increase runs
afoul of 42 USCS § 13960 requirement that any cost

.sharing be ‘‘nominal.’”’ Kansas Hosp. Ass’n v White-

man (1993, DC Kan) 835 F Supp 1548, 42 Soc Sec
Rep Serv 708.

Preliminary injunction is denied hospitals and
individuals challenging proposed amendment to state
Medicaid plan, where state submitted evidence
showing that proposed increase of co-payment to
$325 was determined after applying 50 percent to
average, or typical, amount agency pays for each day
of inpatient hospital care for Medicaid recipients,
because plaintiffs are not likely to prevail on their
claim that proposed co-payment is not ‘‘nominal in
amount’’ .as required by 42 USCS § 13960(a)(3),
(b)(3), since amount is consistent with federal regu-
lations permitting state to impose fixed co-payment
amount for inpatient hospital care. Kansas Hosp.
Ass’n v Whiteman (1993, DC Kan) 835 F Supp
1556, 42 Soc Sec Rep Serv 716, 4 ADD 321, affd
without op sub nom Williams v Whiteman (1994,
CA10 Kan) 36 F3d 1106, reported in full (1994,
CA10 Kan) 1994 US App LEXIS 25798

§ 1396p. Liens, adjustments and recoveries, and transfers of assets

(a) Imposition of lien against the property of an individual on account of
medical assistance rendered to him under a State plan. (1) No lien may
be imposed against the property of any individual prior to his death on ac-
count of medical assistance paid or to be paid on his behalf under the State

plan, except=—,

‘(A) pursuant to the judgment of a court on account of beneﬁts incorrectly
aid on behalf of such individual, or

(B) in the case of the real property of an individual—
(i) who is an inpatient in a nursing facility, intermediate care facility
for the mentally retarded, or other medical institution, if such individ-
ual is required, as a condition of receiving services in such institution
under the State plan, to spend for costs of medical care all but a
minimal amount of his income required for personal needs, and

1 (i) with respect-to whom the State determines, after notice and op-
portunity for a hearing (in accordance with procedures established by

the State), that he cannot reasonably be expected to be d1scharged from

except as provided in paragra

(

home if—
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the medical institution and to return home,

h (2).

0 lien may be imposed under paragraph (1)(B) on such individual’s
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(A) the spouse of such individual,
(B) such individual’s child who is under age 21, or (with respect to States
eligible to participate in the State program established under title XVI [42
USCS §§ 1381 et seq.]) is blind or permanently and totally disabled, or
(with respect to States which are not eligible to participate in such
program) is blind or disabled as defined in section 1614 [42 USCS
§ 1382c], or
(C) a sibling of such individual (who has an equity interest in such home
and who was residing in such individual’s home for a period of at least
one year immediately before the date of the individual’s admission to the
medical institution),
is lawfully residing in such home.
(3) Any lien imposed with respect to an individual pursuant to paragraph
- (1)(B) shall dissolve upon that individual’s discharge from the medical
institution and return home.
(b) Adjustment or recovery of medical assistance correctly paid under a
State plan. (1) No adjustment or recovery of any medical assistance cor-
rectly paid on behalf of an individual under the State plan may be made,
except that the State shall seek adjustment or recovery of any medical assis-
tance correctly paid on behalf of an individual under the State plan in the
case of the following individuals: '
. (A) In the case of an individual described in subsectlon (@)(1)(B), the
" State shall seek adjustment or recovery from the individual’s estate or
upon sale of the property subject to a lien imposed on account of medical-
assistance paid on behalf of the individual.
(B) In the case of an individual who was 55 years of age or older when
the individual received such medical assistance, the State shall seek
adjustment or recovery from the individual’s estate, but only for medical
assistance consisting of—
(i) nursing facility services, home and commumty -based services, and
related hospital and prescription drug services, or
(ii) at the option of the State, any items or services under the State plan.
)(1) In the case of an individual who has received (or is entitled to
receive) benefits under a long-term care insurance policy in connection
with which assets or resources are d1sregarded in the manner described
in clause (ii), except as provided in such clause, the State shall seek
adjustment or recovery from the individual’s estate on account of medi-
cal assistance paid on behalf of the individual for nursing facility and
er long-term care services.
(i) Clause (i) shall not apply in the case of an individual who received
medical assistance under a State plan of a State which had a State plan
amendment approved as of May 14, 1993, which prov1ded for the dis-
regard of any assets or resources— .
(I) to the extent that payments are made under a long-term care in-
surance policy; or
(II) because an individual has received (or is entitled to receive)
benefits under a long-term care insurance policy.

LY
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(2) Any adjustment or recovery under paragraph (1) may be made only after
the death of the individual’s surviving spouse, if any, and only at a time—
(A) when he has no surviving child who is under age 21, or (with respect
to States eligible to participate in the State program established under title
XVI [42 USCS §§ 1381 et seq.]) is blind or permanently and totally dis-
‘. ~ abled, or (with respect to States which are not eligible to participate in
1§ such program) is blind or disabled as defined in section 1614 [42 USCS
§ 1382c]; and
(B) in the case of a lien on an individual’s home under subsection
(a)(l)(B) when—
(i) no sibling of the individual (who was remdmg in the individual’s
home for a period of at least one year immediately before the date of
the individual’s admission to the medical institution), and
(ii) no son or daughter of the.individual (who was residing in the
individual’s home for a period of at least two years immediately before
the date of the individual’s admission to the medical institution, and
who establishes to the satisfaction of the State that he or she provided
care to such individual which permitted such individual to reside at
home rather than in an institution),
is lawfully residing in such home who has lawfully resided in such home
- on a continuous basis since the date of the individual’s admission to the
medical institution.
~ (3) The State agency shall establish procedures (m accordance with stan-
dards specified -by the Secretary) under which the agency shall waive the
apphcat1on of this subsection (other than paragraph (1)(C)) if such applica-
tion would work .an undue hardship as determined on the basis of criteria,
—e¢stablished by the Secretary. '
(4) For purposes of this subsection, the term ‘estate”', with respect to a
deceased individual—
(A) shall include all real and personal property and other assets included
within the individual’s estate, as defined for purposes of State probate
law; and :
(B) may include, at the option of the State (and shall mclude in the case
of an individual to whom paragraph (1)X(C)(i) applies), any other real and
~personal property-and other assets in which the individual had any legal
title or interest at the time of death (to the extent of such interest); includ-
" ing such assets conveyed to a survivor; heir, or assign of the deceased in- -
 dividual through joint tenancy, tenancy in common, surv1vorsh1p, life
L_/ estate, living trust, or other arrangement.

(c) Taking into account certain transfers of assets. (1)(A) In order to meet
~ the requirements of this subsection for purposes of section 1902(a)(18)
[42 USCS § 1396a(a)(18)], the State plan must provide that if an
institutionalized individual or the spouse of such an individual (or, at the
option of a State; a noninstitutionalized individual or the spouse of such
an individual) disposes of assets for less than fair market value on or af-
ter the look-back date specified in subparagraph (B)(i), the individual is
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ineligible for medical assistance for services described in subparagraph
(C)() (or, in the case of a noninstitutionalized individual, for the services
described in subparagraph (C)(ii)) during the period beginning on the date
specified in subparagraph (D) and equal to the number of months speci-
% fied in subparagraph (E).
: (B)(i) The look-back date specified in this subparagraph is a date that is
36 months (or, in the case of payments from a trust or portions of a
- trust that are treated as assets disposed of by the individual pursuant to
i paragraph (3)(A)(iii) or (3)(B)(ii) of subsection (d), 60 months) before
i - the date specified in clause (ii).
i (ii) The date specified in this clause, with respect to—
| (D) an institutionalized individual is the first date as of which the in--
dividual both is an institutionalized individual and has applied for
tf medical assistance under the State plan, or
f (ID) a noninstitutionalized individual is the date on which the indi-
vidual applies for medical assistance under the State plan or, if later,
the date on which the individual disposes of assets for less than fair
: market value. :
o * ~ -(C)(i) The services described in this subparagraph with respect to an
) institutionalized individual are the following:
i (I) Nursing facility services.
(D A level of care in-any institution equivalent to that of nursing
I facility services.
! - (1) Home or -community-based services furnished under a waiver
‘ : S - granted under subsection (c) or (d) of section 1915 [42 USCS
i - §1396n(c) or (d)]. ' :
| (i) The services described in this .subparagraph with respect to;a
Co noninstitutionalized individual are services (not including any services
: _ -described in clause (i)) that are described in paragraph (7), (22), or 24)
g - of section 1905(a) [42 USCS § 1396d(a)(7), (22), or (24)], and, at the
option of a State, other long:-term care services for which medical as-
‘ sistance is otherwise available under the State plan to individuals
3 requiring long-term care. . .- ’
(D) The date specified in this subparagraph is the first day of the first
. month during or after which assets have been transferred for less than fair
.- . market value and which does not occur in any other periods of ineligibil-
. ity under this subsection. o SR B
(E)(i) With respect to..an institutionalized individual, the number of
months of ineligibility under this subparagraph for an individual shall
= be equal to— - ‘
' ! - . (I) the total, cumulative uncompensated value of all assets transferred
o _ by the individual (or individual’s spouse) on or after the look-back
R - date specified in subparagraph (B)(i), divided by o
(II) the average monthly cost to a private patient of nursing facility
. services in the State (or, at the option of the State, in the community
o in which the individual is institutionalized) at the time of applica-
tion. oo : :

956 -
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graph (ii) With respect to a noninstitutionalized individual, the number of
vices months of ineligibility under this subparagraph for an individual shall
> date : not be greater than a number equal to—
ipect- () the total, cumulative uncompensated value of all assets transferred
N by the individual (or individual’s spouse) on or after the look-back
hat is date specified in subparagraph (B)(i), divided by
.of a ’ (II) the average monthly cost to a private patient of nursing facility
ant to ' . services in the State (or, at the option of the State, in the community
efore in which the individual is institutionalized) at the time of applica-
tion. :
. . - (iii) The number of months of ineligibility otherwise determined under
1€ 1n- ‘ - clause (i) or (ii) with respect to the disposal of an asset shall be
d for ' _ reduced—
indi- v -~ (D) in the case of periods of ineligibility determined under clause (i),
later o by the number of months of ineligibility applicable to the individual -
n fair - under clause (ii) as a result of such disposal, and

(I in the case of periods of ineligibility determined under clause
(ii), by.the number of months of ineligibility applicable to the indi-

o an vidual under clause (i) as a result of such disposal. _
(2) An individual shall not be ineligible for medlcal assistance by reason of =
rsing paragraph (1) to the extent that—
- (A) the assets transferred were a home and title to. the home was .
raiver transferred to—
JSCS (i) the spouse of such md1v1dua1
: * (ii) a child of such individual who (I) is under age 21 or (II) (with re-
to a spect to States eligible to participate in the State program established
tvices under title XVI [42 USCS §§ 1381 et seq.]) is blind or permanently and’
r-(24) totally disabled, or (with respect to States which are.not ehglble to-
at the participate in such program) is blind or dlsabled as deﬁned in sectlon
al as- 1614 [42 USCS § 1382c];
iduals (iii) a sibling of such individual who has an equity interest in such -
home and who was residing in such individual’s home for a period of
> first at least one year immediately before the date the 1nd1v1dual becomes
n fair : an institutionalized individual; or :
gibil- - (1V) a son or daughter of such individual (other than a child descnbed o x
©in clause (ii)) who was residing in such individual’s home for a period -
er of ~of at least two years immediately before the date the individual
shall becomes an institutionalized individual, and who (as-determined by the
State) provided care to such individual which permitted such individ-
ferred -ual to reside at home rather than in such an institution or facrhty, ‘
-back (B) the assets— :
: (i) were transferred to the individual’s spouse or to another for the sole
wcility benefit of the individual’s spouse, : o
unity (ii) were transferred from the individual’s spouse to another for the sole: = i
plica- benefit of the individual’s spouse, T

(iii) were. transferred to, or to a trust (1nc1ud1ng a trust described in
- 957 '
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subsection (d)(4)) established solely for the benefit of, the individual’s
child described in subparagraph (A)(ii)(Il), or
(iv) were transferred to a trust (including a trust described in subsec-
tion (d)(4)) established solely for the benefit of an individual under 65
years of age who is disabled (as defined in section 1614(a)(3)) [42
USCS § 1382¢(a)(3)];
(C) a satisfactory showing is made to the State (in accordance with
regulations promulgated by the Secretary) that (i) the individual intended
to dispose of the assets either at fair market value, or for other valuable
consideration, (ii) the assets were transferred exclusively for a purpose
other than to. qualify for medical assistance, or (iii) all assets transferred
for less than fair market value have been returned to the individual; or
(D) the State determines, under procedures established by the State (in
accordance with standards specified by the Secretary), that the denial of
eligibility would work an undue hardship as detenmned on the basis of
criteria established by the Secretary; [.]
(3) For purposes of this subsection, in the case of an asset held by an indi-
~ vidual in common with another person or persons in a joint tenancy, tenancy
'in common, or similar arrangement, the asset (or the affected portion of such
asset) shall be considered to be transferred by such individual when any ac-
tion is taken, either by such individual or by any other person, that reduces
or eliminates such individual’s ownership or control of such asset.
(4) A State (including a State which has elected treatment under section
1902(f) [42 USCS § 1396a(f)]) may not provide for any period. of ineligibil-
ity for an individual due to transfer of resources for less than fair market
-. value except in accordance with this subsection. In the case of a transfer by

. the spouse of an individual which results in a period of ineligibility for medi-

cal assistance under a State plan for such individual, a State shall, using a
_reasonable methodology (as specified by the Secretary), apportion such pe-
-riod of ineligibility (or any portion of such period) among the individual and

the individual’s spouse if the spouse otherwise becomes eligible for medical

assistance under the State plan. .

(5) In this subsection, the term ‘‘resources’’ has the meaning, given such

term in section 1613 [42 USCS § 1382b], without regard to the exclusion

described in subsection (a)(1) thereof.

(d) Treatment of trust amounts. (1) For purposes of determining an individu-
+al’s eligibility for, er amount of, benefits under a State plan under this title
o [42 USCS §§ 1396 et seq.], subject to paragraph (4), the rules specified in
paragraph (3) shall apply to a trust established by such individual.

(2)(A) For purposes of this subsection, an individual shall be considered to
have established a trust if assets of the individual were used to form all
or part-of the corpus of the trust and if any of the following individuals
established such trust other than by will: .

(i) The individual.
- (ii) The individual’s spouse. :
(iii) A -person, including a court or administrative body, with legal
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authority to act in place of or on behalf of the individual or the
individual’s spouse.
(iv) A person, including any court or administrative body, acting at the
direction or upon the request of the individual or the individual’s
$pouse.
(B) In the case of a trust the corpus of which includes assets of an indi-
vidual (as determined under subparagraph (A)) and assets of any other
person or persons, the provisions of this subsection shall apply to the por-
tion of the trust attributable to the assets of the individual.
(C) Subject to paragraph (4), this subsection shall apply without regard
" to—
(i) the purposes for which a trust is established,
(i1) whether the trustees have or exercise any discretion under the trust,
(iii) any restrictions on when or whether distributions may be made
from the trust, or
(iv) any restrictions on the use of distributions from the trust.
(3)(A) In the case of a revocable trust—
(i) the corpus of the trust shall be consrdered resources avarlable to the
individual,
(i1) payments from the trust to or for the benefit of the individual shall
be considered income of the individual, and _
(iii) any other payments from the trust shall be considered assets
disposed of by the individual for purposes of subsectlon (©).
(B) In the case of an irrevocable trust—
(i) if there are any circumstances under which payment from the trust
could be made to or for the benefit of the individual, the portion of the
corpus from which, or the income on the corpus from which, payment
to the individual could be made shall be considered resources available
to the individual, and payments from that portion of the corpus or
income—
() to or for the benefit of the individual, shall be considered income
of the individual, and
(I) for any other purpose, shall be considered a transfer of assets by
the individual subject to subsection (c); and
(i) any portion of the trust-from which, or any income on the corpus
from which, no payment:could under any circumstances be made to the
- individual shall be considered, as of the date of establishment of the
~.trust (or, if later, the date on which payment to.the individual was
foreclosed) to be assets disposed by the individual for purposes of
subsection . (c), and the value of the trust.shall be determined  for
purposes of such subsection by including the amount of any -payments
made from such portion of the trust after such date.
(4) This subsection shall not apply to any of the following trusts: .
(A) A trust contammg the assets of an individual under age 65 who is
disabled (as defined in sectron 1614(a)(3) [42 USCS § 1382c(a)(3)]) and
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which is established for the benefit of such individual by a parent,
grandparent, legal guardian of the individual, or a court if the State will
receive all amounts remaining in the trust upon the death of such individ-
ual up to an amount equal to the total medical assistance paid on behalf
of the individual under a State plan under this title [42 USCS §§ 1396 et
seq.].

(B) A trust established in a State for the benefit of an individual if—

(i) the trust is composed only of pension, Social Security, and other
income to the individual (and accumulated income in the trust),

(i) the State will receive all amounts remaining in the trust upon the
death of such individual up to an amount equal to the total medical as-
sistance paid on behalf of the individual under a State plan under this
title [42 USCS §§ 1396 et seq.], and

(iii) the State makes medical assistance available to individuals de-
scribed in section 1902(a)(10)(A)(ii)(V) [42 USCS § 1396a(a)(10)(A)-
(i)(V)], but does not make such assistance available to individuals for
nursing facility services under section 1902(a)(10)(C) [42 USCS
§ 1396a(a)(10)(C)].

(C) A trust containing the assets of an individual who is disabled (as
defined in section 1614(a)(3)) [42 USCS § 1382c(a)(3)] that meets the

following conditions: _

(i) The trust is established and managed by a non;proﬁt association.
(ii) A separate account is maintained for each beneficiary of the trust,

_ but, for purposes of investment and management of funds, the trust

pools these accounts.

(iii) Accounts in the trust are established solely for the benefit of
individuals who are disabled (as defined in section 1614(a)(3)) [42
USCS § 1382¢c(2)(3)] by the parent, grandparent, or legal guardian of
such individuals, by such individuals, or by a court.

(iv) To the extent that amounts remaining in the beneficiary’s account
upon the death of the beneficiary are not retained by the trust, the trust
pays to the State from such remaining amounts in the account an
amount equal to the total amount of medical assistance paid on behalf
of the beneficiary under the State plan under this title [42 USCS

§8§ 1396 et seq.]. X

(5) The State agency shall establish procedures (in accordance with stan-
* dards specified by the Secretary) under which the agency waives the applica-
tion of this subsection. with respect to an individual if the individual
establishes that such application would work an undue hardship on the indi-
vidual as determined on the basis of criteria established by the Secretary.
(6) The term “‘trust’’ includes any legal instrument or device that is similar
to a trust but includes an annuity only to such extent and in such manner as
the Secretary specifies. : S . . '

() Definitions. In this section, the following definitions shall apply: - ,
(1) The term ‘assets’’, with respect to an individual, includes all income and
- ‘resources of the individual and of the individual’s spouse, including any
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RE
1, income or resources which the individual or such individual’s spouse is
il entitled to but does not receive because of action—
d- (A) by the individual or such individual’s spouse,
uf ' (B) by a person, including a court or administrative body, with legal
et authority to act in place of or on behalf of the individual or such
individual’s spouse, or
- (C) by any person, including any court or administrative body, acting at
er o the direction or upon the request of the individual or such individual’s
spouse.
e (2) The term ‘‘income’” has the meaning given such term in section 1612
8- [42 USCS § 1382a]. : ' '
s (3) The term ‘‘institutionalized individual’’ means an' individual who is an
inpatient in a nursing facility, who is an inpatient in a medical institution and
e- with respect to whom payment is made based on a level of care provided in
J- a nursing facility, or who is described in section 1902(a)(10)(A)(11)(VI) [42
or USCS § 1396a(a)(10)(A)GL)(VD].
S (4) The term ‘‘noninstitutionalized individual’’ means an individual receiv-
ing any of the services specified in subsection (c)(1)(C)(ii).
as (5) The term ‘‘resources’’ has the meaning given such term in section 1613
1e [42 USCS § 1382b], without regard (in the case of an institutionalized indi-
vidual) to the exclusion described in subsection (a)(1) of such section.
(Aug. 14, 1935, ch 531, Title XIX, § 1917, as added Sept. 3, 1982, P.L. 97- —
it, 248, Title I, Subtitle B, § 132(b), 96 Stat. 370; Jan. 12, 1983, P. L. 97-448, :
st Title III, § 309(b)(21), (22), 96 Stat. 2410; Dec. 22, 1987, P. L. 100-203, Title
IV, Subtitle C, Part 2, § 4211(h)(12), 101 Stat. 1330-208; July 1, 1988, P.L.
of 100-360, Title III, § 303(b), Title IV, Subtitle B, § 411(1)(3)(1), 102 Stat. 760,
12 803; Oct. 13, 1988, P. L. 100-485, Title VI, § 608(d)(16)(B), 102 Stat. 2417;
of Dec. 19, 1989, P. L. 101-239, Title VI, Subtitle B, Part 2, § 6411(e)(1), 103
Stat. 2271; Aug. 10, 1993, P. L. 103-66, Title XII, Ch 2, Subch B Part II,
nt §§ 13611(a)—(c), 13612(a)—(c), 107 Stat. 622, 627.) :
1st
n HISTORY; ANCILLARY LAWS AND DIRECTIVES
flf : Explanatory notes:
S ‘ The bracketed period has been added at the end of subsec (c)(2)(D) to
"~ indicate the probable intent of Congress to include such punctuation.
o- ~ Effective date of section: -
a-  Act Sept. 3,'1982, P. L. 97-248, Title I, Subtitle B, §132(d) 96 Stat. 373,
".ﬂ which appears as a note to this section, provided in part that this section
li- *‘shall become effective on the date of the enactment of this Act [enacted
Sept. 3, 1982].”".
ar Amendments:
as 1983. Act Jan. 12, 1982 (effective as if originally included as a part of this
section as added by Act Sept. 3, 1982, as provided by § 309(c)(2) of the
1983 Act, which appears as 42 USCS § 426-1 note), in subsec. (b)(2)(B),
Wd in the concluding matter, substituted ‘‘who has lawfully resided’’ for ‘‘and
1y has lawfully resided’’; and in subsec. (c)(2)(B)(iii), in subcl. (I), substituted
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is made available under part B of title IV. to children.in foster care’’;:and ‘added cJ. (vi), and in

.. subpara. (B), in cl, (i), substituted *‘child welfare services are made available under part B of:

title IV on the basis .of being a child in foster care or’* for “‘aid or assistance. is,made available,

under part B of title IV to children jn foster care”, ‘and added cl. (ix); in subsec. (c), in para;

(1), in the introductory matter, substituted “‘most (or more) cost effective’’ for ““least (or less)

.7, costly éffective’, aﬁd'in"’subpara.’ (B), substituted “‘be imposed ‘undef subsection (a) due 16 the

" "-application of* for “otherwise be imposed under’’, ‘and; in para. (2), in subpara. (B), substituted :

- “‘not’subject to’ cost” sharing under subsection (2) dueto the application -of .pai'agraph»(l)(B)"?-"

" :for ‘“‘otherwise not subject to cost sharing: due to the application of subsection (®)(3)(B)’:;-and

< : in subpara. (C), inserted “‘under subsection (@)2)(B). or’; and, in subsec. (&),-in para. (2), in
. .- subpara. (A), substituted the, heading for one which read:. “‘For poorest beneﬁcia.ries.v’»’,.qnd, in
.. the text, inserted ““who is not described in subparagraph’ (B)’’; and substituted ‘‘under subsec-
tioni GY()(B)i)” for ‘““under subsection (X(1)”, in subpara. (B), Substituted *described i

"+ subsection (2)(2)(A) or who is not subject to cost'sharing under subsection' (b)(3)(B) with respect
* to hon-emeérgency services deSeribed in paragraph (1)*” for ““who is otherwise not subject to cost .
sharing under subéection-(b)(-S)”, and in $ubpara. (C), inserted: *

i
1

_-under subsection (a)(2)(B):0f’"
and “‘or'section'1916’*; and in para. (4)(A); deleted “‘the physician determines’’ preceding “do
not comstitute™. . - o T B B T,

: v
f

" ¥ 'Othér provisions: - BRI A S RSO o
i Applicability -of section. This section- applies to cost: sharing”imposed ‘for iters .and: services: .
st furnistied on or after March~31,,-200,6;' pursuant-to -'§::.6041(c)‘0f ‘Act Feb. 8, 2006; P. L.:109:17 1;
»+ -+, which: appears as 42 USES-§ 13960 note, », --. AT L LAt A S N I
: Applicabili_ty of ‘amendment made;by:§ 6042(a).of Act Feb.- 8, 2006. Act Feb. 8, 2006, P. L..
109-171, Title VI, Subtitle A; Ch. 4, § 6042(b), 120;Stat, 86, proyides:. ““The amendment made .
by subsection (a) [inserting subsec, (c).of this :section] shall -apply, to cost.sharing imposed, for, .
. items and Services furnished on or after March 31,2006 L S L
" Effective date of Dec. 20,2006 armendments. Act Dec. 20, 2006, P. L '109:432, biv B, Titié.
IV, § 405(a)(6),' 120 Stat. 2998, providés’ ‘“The amendmeéiits madé by this' subséction-shall take”
jeffect’ as-if. inchidedin the. amendmients made by sectioris 6041(a) .of the Deficit Réduction Aét:
of 2005 [Act:Feb. 8, 2006;.P: L. 109-1717; except that:insofar as such: amendments are: to, oL
relate to, subsection (¢) or (e) of section 1916A.of. the: Sqqial;Security Act;. such amendments..
- shall take effect as if included in the amendments made by section 6042 or, 6043, respectively, i

., Of the Deficit Reduction Act of 2005 [Act Feb, 8,2006, P, L. 16971-71].',,7

§1396p."" Liens;
(a)[Unchanged] R . o e

(b) Adjustment or recovery: of medical assista Correctly paid ‘under a State’ plan. (1) No Ta
““adjustment or recovery' of any”medical assistance’ cofrectly' paid ‘on behalf of an individual ] SR )
., under the State plan may be thads, except th ate' shall seek adjustmeént or tecovery of | (vi
~ any médica]“assistaq_cc;.cdf'recﬂy paid on-bi dudl under the State plan in the case | SRR BT

i

ey

nd-transfers of assets

at the Sthté
f

(&), (B) [Utichianged]” "
(€)0) [Unchanged | L
(o0 dD. Clause (i), shall ot apply in the sase of an in
sistance under.a State plan of ch had.
May 14, 1993, and yihich satisfies ol  vhicli has a Siate plan zmendment tha;
 provides for a qualified State Jong-term care nsurance partnership (as defined-in clause.
(iii)) which provided for theé disregard of any assets or resources— | - -
@, (D [Unchanged].... . . '

0 received, medical as-
ehdment approved as of

[

EOA ey e ST L e
aragraph, the term “‘qualified State long:term care insurance
_.partnership” means an approved State plan amendment under this title [42. USCS

_Wwho is a beneficiary under a long-term_care i»nlsu,ra.nc‘ policy if the foliowi
(D) The policy covers an insired 'Who was 4 resident of such State. when coverage first .
became effective under the policy, LT e e Ly
(I, The policy-is va"qual;iﬁechzlong:_t,é_l_m»( are: iq_surancga.poliéy-_ (as defined. in, section
7702B(b) of the Internal Revenue Code of 1986 26 USCS § 7702 (b)) issued no

i o earlier than the effective. date of the .State plan;amendment.:, - > . '

(IN) The policy meets -the ‘model regulationis and-the req‘uir'e‘men_t$' of the model Act

4

P

‘specified-in’ paragraph«(5). - e
(V) IC.he policy is Sold to'an individiial who-— " " P T
. (aa).’has not ttained age 61 as.. f the date .of purchase, . the policy  provides
compound annual. inflation protection;
:»:(bb) has attained age 61 but has-not attained age 76 as-of such date, the policy/-
e provides some leve] ofinflation: protection;iand : . . L -, RIS
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(cc) has-attained age 76-as of such date,the policy may-(but is ot required to)
<+ . --provide some level of inflation protection. . -.» - -l v E
2y L (V) The ‘State- Medicaid agency under section 1902(a)(5) [42.USCS-§ 1396a(a)(5)]
provides information and technical assistance to the State insurance department on
.. the insurance department’s role,of assuring that any individual who sells a long-term
care insurance policy -under .the partnership- receives training and .demonstrates
.. .. evidence of an.understanding of such policies and how. they.relate to other public and
.+ .. - private coverage ‘of long-term care, P T I T A T
’ (VI) The issuer of the policy provides regular reports to the Secretary; in accordance
with regulations of .the. Secretary, that include notification, regarding when benefits
proyided under, the policy have been .paid and the amount .of such benefits paid,
notification regarding when the policy otherwise terminates, and such other informa-
tion as the Secretary deterrines may ‘be_appropriate {0’ the administration of such
partnerships. S e
_ (VII) The State does not impose’any requirement affecting thé tetms. or benefits of
“’su¢h a policy unless the State imposes such requirement on TongZterm care insurance
policies without regard to whether the policy:is: covered nder the partnership or is
offered in connection with such a partnership::- & -5 s o
In the .case of ‘a-long-term:care insurance: policy which -is exchanged for another such
policy, subclause (I) shall be applied based om: the coverage of:the first such policy that
‘was exchanged. For purposes of.this clause and-paragraph (5),;the.term: ##long-term care
insurance policy”” includes a certificate issued under;a group insurance confract.

(iv) With respect to a State swhich had. a State plan amendment app, d.ag of May 14,

1993, such a State sati fies this clause. for -purpose

" deternines that the State plan ariiendment provi
“which are 1o less stringent than the' cofiSumer prote
such ‘State ‘plan amendment ds of Decemiber 31, 2005."
(v) The regulations of the Secretary required
ifter consultation with the National Association of Ins
“ong-térm caré insurance policies, Statés with experience with 10
. partnership plans, other States, and ;epresentagiyc_s’_df €0 r
i+ £ ance* policies, and shall specify the type and format

“reported and the frequency with which s ch rue‘pdft.

tection, standards
hich applied under
be promulgated

sioners, issuers Of
“term cafe insurance
long-term care insur-

e ¢ nd information to be
¢'to be'made. The Secretary, as

ropriate, shall provide ‘¢opies of the Teports pro cordance with that clause -
to'thé State involved.” T T - AT .
(vi) The Secretary,, in consultation with other appropriate Federal

3% Jong-term care instrancé,’ the National Assogiatio _
insurance comimissioners, Staté$ with éXperiencé ‘with Tong-term‘Care-insuraricé” partner-
-ship ‘plans, -offier States, ‘#nd’ epresentatives’ of consumers' of lohg-term care ‘inSurance
Solicies: shall ‘dévelop récommenidations for Congress to authorize and fu uniform
i datasef to be teportéd electronically by all issuerS of Tong-tern¥ café ‘iisurance
policies’ undér qualified Stdte ‘long-term care insurance partniérships fo a secure,‘central- °
ized electronicquery and report-generafing mechanism thit the’ State, the Secretary, and
-~ other Federal agencies can access. R :
()4 [Unchanged] "= 7 G AT a
(/) For putposes of claiisé (i) (D), the model ‘regulationis'and the requirements of ‘the model
Act $pecified in this paragraph dre: L e
(i) Iii the case’of the model regula 0} ‘the following requirements: - "
v Y Sectiont 6A” (relating to guaranteééd renewal O tibncancellability), other than
B 5T piragraph (5) thereof, and the’ requirements of section 6B of the ‘model Act relating
to such section 6A. PR e '
(I) Section 6B (relating to prohibitions on limitation

- paragraph (7) thereof. , t

SRR Y

KEIC TN

s and exclusions) ‘other than
(I Sectioh 6C (relating 'to-eiétetgsjdn- of ‘benefits).
“{(IV)-Section 6D (relating j-t"c):.c_&iht'i'rx‘ugtjio_ﬁ“"'r convers
(V) Sectioh 6E (relating to disconlinuance and replace
" (VI) Section 7 (relating to urintéditional lapse).

(VI Section 8 (relating to disclosure), other than sections’ $F, 8G, 8H, an SI thereof.
‘(VIII) Section 9 (relating;to Tequir :

v tion ‘disclosure 'df:ra't,iJng pigécii
(X5 Section 11 (relating to prohibitions against post:claims ynd
(X Section 12 (relating to minimum standards) . s 1 oo

«(X1). Section 14 (relating -to. application forms and replacement.coverage).. :
- (XIT) Section 15 (relating to‘=reporting'--rcqi1iremen_ts). S et fun

31
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o (11)In the case of atransfer of asset ,mé:dq,.onzﬂ'or

188:

20 Not lafe than 12 months after the Nati

1~ (i) [Unchanged]
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L (XIII) Section 22 (relating to filing requirements for ‘marketing).
(XIV) Section 23 (relating to standards for marketing), including inaccurate comple-

tion of medical histories, other than paragraphs (1), (6), and (9) of 'section 23C.
- (XV) Section 24 (relating to suitability). :

(XVI) Section 25 ‘(relating to prohibition against preexistin
ary periods in replacement policies or certificates).

(XVII) The provisions of section 26 relating to contingent nonforfeiture benefits, if
the policyholder declines the offer of a-nonforfeiture provision described.in paragraph

g conditions and probation-

(XVIII) Section'29 (relating to standard format outline of coverage).
" (XIX) Sectioi 30 (relating to requirement to deliver shopper’s guide.
(ii) In the case of the model Act, the following: *~ " - C
(I) Section 6C (rélating to preexisting conditions).
... (I) Section 6D (gglatir_lg to prior hospitalization). L
.. (D). The provisions of section 8 relating to contingent nonforfeiture benefits.
~(IV) Section. 6F (relating to. right to return). - : -
(V) Section 6G (relating to- outline. of coverage). :
{VI) Section 6H (relating to requirements.for certificates
(VIIy Section:6J (relating to- policy summary). .- . : o
(VIIL) Section 6K (relating to morthly reports on accelerated death benefits).
“(IX) Section 7 (r’élatirig"t'ovinédnte_stab'ility period). - 0 e s

uﬂder g.roup' plans).

_(B) For purposes ‘of thi§ paragraph and. paragraph (1)(C)—

(@) the terms “‘modei regulation’” and * ‘model Act”* mean the '.long—t.el_"m care.:insurance

: model'regulqgi n, and the long-term care insurance mode] Act, respectively, promulgated
by the National ‘Assotiation of Insurance Commissioriers (as adopted as” of October
2000); T e T

(i) any. piovision of the model ‘tegulation or model Act fisted under subparagraph (A)
. shall be tréated as including ny other provision of such reg

ulation or Act necessary to

(i) with respect to a long-term cafe insurance ‘policy ‘issued in a State, the policy shall
--be deemed to meet applicahlic_requigémqnts_ of the modél_regul{;t_iobrg or the model Act if

policy meets such requirements.

_ 1an . A onal Avsls_c')ciatiqn:,()f Insurance Commissioners is-
.. Sues a revision, update, or other modification.of a model regulation or model Act provision

specified in subparégrapl}.'(A), or.of any provision of such’ regulation or 'Act that is

substantively related to a provision specified in, such subparagraph, the Secretary shall

such provision, ..

(¢) Taking into account certain ti'énsfers of assets.. (IS(A)'[Unchanged].; o o o
... (BXi) The.look-back. date specified, in this_subp,

aragraph is a date that 1s36 mc'irithslg(.é'rv_,} in .
the case of payments from a trust or portions of a trust that are treated as assets disposed
of by the individual pursuant, to paragraph (3)(A)(iii). or (3)(B)(ii) of subsection (d) or in

. the case of Iany,,oth@r disposal of assets nade on or after the date of the .enactment of

the Deficit Reduction Act of 2005 [enacted Feb. 8,,.2006], 60 _mqh'th,s)__b{,éfore the date
specified in'clause '(i). e o ROV .

(C) [Unchanged]
(D)() In the case of a transfer of asset made before
- Reduction Act.of 2005 [enacted Feb,. 8, 2006
the first day of the first month during or after
than fair market value and which does not

. .under this subsection. o o

‘the date of the enactment of the Deficit
], the date. specified in this. subparagrapli is
which assets have been transferred for less
occur in any other periods of ineligibility

_ : - after the date of the enactment of the
 Deficit Reductioni Act of 2005 [éhacted ‘Feb.’8; 2006], the 'date_ specified in this
subparagraph is the first day of a month during or after which assets have been transferred
for less than fair market value, or the date on whidh the individual is eligible for medi-
cal. assistance under the State plan and'would otherwisebe receiving ‘institutional level
care described in subparagraph (C)-based on an-approved application for.such care but

Soc



JAL SECURITY ACT 42 USCS § 1396p

for the application of the penalty period, whichever is later, and which does not occur
during any other period of ineligibility under this subsection. . :
- (EB)()-(it) [Unchanged] : o
(iv) A State shall not round dow, or otherwise disregard any fractional period of
ineligibility detérmined under clause (i) or (ii) with respect to the disposal of assets.
(F) For purposés of this paragraph, the purchase of an annuity shall be treated as the disposal
of an asset for less than fair market value unless— : : o o
" (i) the State is named as the remainder beneficiary in the first position for at least the
total amount of medical assistance paid on behalf of the institutionalized individual under
this title [42 USCS §§ 1396 et seq.]; or o ' o ’
(ii) the State is named as such a beneficiary in the second po'sition‘ after the community
spouse or minor or disabled child and is named in the first position if such spouse or a
representative of such child disposes of any such remainder for less than fair market
value. ' I Y
“"* " (G) For purposés of this paragraph with respect to a transfer of ‘assets, the.term ““assets™’
“"* includes an annuity purchased by or on behalf of an annuitant who has'applied for medical
assistance with respect to nursing facility services or other long-term care services under this
title [42 USCS_§§ 1396 et seq.] unless— ° ‘ '
(@) the annuity is— . , S 4 S
. (D an annuity described in subsection (b) or (q) of section 408 of the Internal Revenue
... Code of 1986 [26 USCS §408}; or = - : o . ‘
(D) purchased with proceeds from— -« . ... . - o0 . ;
(aa) an account or trust described in.subsection (a), (c), or (p) of section .408.0f
- such Code [26.USCS, §408]; . ..~ =« i oo o
. (bb).a simplified employee. pension (within the meaning of section 408(k) of such
_ Code [26 USCS § 408(k)]); or R R e e
e (cc) a Roth IRA described in section 408A of such Code [26 USCS § 408A]; or
* (ii) the-annuity—: L T T o
§ (D) is irrevocable and nonassignable; R .
! wion i (T s actuarially sound (as determined-in accordance with actuarial publications of
he model Act if " the Office of -thie Chief Actuary of the Social: Security Administration); and- s
State insurance | . (IIT) provides for payments in equal amounts ‘during the term ‘of the annuity, with no
retary) that the ¥ " deferral and no balloon payments made. * ° s
; ' (H) Notwithstanding the preceding provisions’of this paragraph, in the casé of an individual
(or individual’s spouse) who makes multiple fractional transfers of assets in more than 1
““inonth for less than fair market value on ‘or after the applicable look-back date’ specified in
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Secretary shall _ *" " individual Under this paragraph by— " SRR R
-Such changes | (i) treating the total, cumulative uncbi':ipens"atéd value of all assets transfeired by the
Tove. qualified : ~ individual (or individual’s spouse) during all months ‘on or after the look-back date

- changes into " specified in subparagraph (B) as'l transfer for purposes of clause (i) or (ii) (as tHe case
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PR (i) beginning such period on the earliest date which would apply under subparagraph
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sets disposed = | . (0).For purposes of this paragraph with réspect to a transfer of assets, the term ‘‘assets’
ton(d)orin .. includes funds used to purchase a promissory note, loan, or mortgage unless such note, loan,
Snactment of © or mortgage— . . R B I
fore the date " (i) has a repayment term. that isactudrially sound (as. determined in accordance with
: ; actuarial . publications of the Office of the ‘Chief . Actuary of .the Social Security
Administration); . . . .o
(ii) provides for payments to be made in equal amounts during the term of the loan, with
f the Deficit : no deferral and no balloon payments made; and . o
Jaragraph is e (iii) prohibits the cancellation of the balance upon the death-of the lender. ..
.tred'fqr _1‘?38 . .In the case-of a promissory note, loan, or mortgage that does not satisfy the requirements
ineligibility . of clauses. (i) through (iii), the value of such note, loan, or mortgage. shall be the outstand-
: . ing balance due as.of the date-of the -individual’s application for medical assistance for
nent of the . services described in subparagraph (C). - incoo oo
ed in this (J) For purposes of this paragraph with respect to a transfer of assets, the term - ‘‘assets’’
ltransferre'd includes the purchase of a life estate interest -in another .individual’s; home- unless . th
i Ofoglmedl- o purchaser resides in the home for a period of at least 1 year after the date of the purchase!
h Icl:af ;egsg 4.(2) An individual shall not.be ineligible for-medical assistance by reason of paragraph (1) to

the extent that—
' 189:
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The Secretary shall establish a process whereby paragraph (1) is waived in the dase of i
tonstrated ‘hardship.: D S - L

B N S

& (in-accordance with

»ould 2y e : : s S "
retary. "rvork..an undu eatment of entramce fees of individuals residing in continuing care retircment com-
i unities. (1) Tn géneral. For purposés of determining an {ndividual’s ‘eligibility for, or anount

cified in

f, bene!{ts under a State plan under this title [42 USCS §§ 1396 et seq.], the rules s
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' community or life care community. .. . AT T AR
(h) Definitions. In this. section, the following definitions shall Apply:. ... »i  oonieo v
(1) The term-*‘assets’ *_:with Tespect to an: individual; includes all income. and.resources.of the
individual and of the individual’s spouse;:i including®.any income: .or-zesouices which the
individual or such individual’s -spouse isentitled-tosbut.does not ec€ive because. of action—

(A) by ‘the individual or‘suich individual’s spouse, e LT e ek T
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of or on behalf of the indivi t such, individual’s spouse, of ;. S
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(2) The term *‘income’” has the meaning given.such term in.section:1612 42 USCS -§:1382a].
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subsection (a)(1) of such section. .i: =¥ wie? ol PR
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§433.32

§433.32 Fiscal policies and account-
ability.

A State plan must provide that the
Medicaid agency and, where applicable,
local agencies administering the plan
will—

(a) Maintain an accounting system
and supporting fiscal records to assure
that claims for Federal funds are in ac-
cord with applicable Federal require-
ments;

(b) Retain records for 3 years from.

date of submission of a final expendi-
ture report; '

(c) Retain records beyond the 3-year
period if audit findings have not been
resolved; and

(d) Retain records for nonexpendable
property -acquired under a Federal
grant for 3 years from the date of final
disposition of that property.

. [44 FR 17935, Mar. 23, 1979}

§433.34 Cost allocation.

A State plan under Title XIX of the
Social Security Act must provide that
the single or appropriate Agency will
have an approved cost allocation plan
on file with the Department in accord-

ance with the requirements contained.

in subpart B of 45 CFR part 95. Subpart
E also sets forth the effect on FFP if
the requirements contained in that
subpart are not met.

[47 FR 17490, Apr. 23, 1982]
$433.35 Equipment—Federal financial
participation.

Claims for Federal financial partici-
pation in the cost of equipment under

the Medicaid Program are determined
in accordance with subpart G of 45 CFR-*
part 95. Requirements concerning the-
management and disposition of eqllup-A

ment under the Medicaid Program are
also prescribed in subpart G of 45 CFR
part 95.

[47T FR 41564, Sept. 21, 19821

§433.36 Liens and recoveries.
(a) Basis and purpose. This section

.implements sections 1902(a)(18) and

1917(a) and (b) of the Act, which de-
scribe the conditions under which an
agency may impose a lien against a re-
cipient’s property, and when an agency
may make an adjustment or recover

=

42 CFR Ch. IV (10-1-08 Edition)

funds in satisfaction of the claim
against the individual’s estate or real
property.

(b) - Definition of property. For pur-
poses of this section, ‘‘property’” in-
cludes the homestead and all other per-
sonal and real property in which the
recipient has a legal interest.

(c) State plan requirement. If a State
chooses to impose a lien against an in-
dividual’s real property (or as provided
in paragraph (g)(1) of this section, per-
sonal property), the State plan must
provide that the provisions of para-
graphs (d) through (i) of this section
are met.

(d) Procedures. The State plan must
specify the process by which the State
will determine that an institutional-
ized individual cannot reasonably be
expected to be discharged from the

“medical institution and return home as

provided in paragraph (g)(2)(ii) of this
section. The description of the process
must include the type of notice to be
given the individual, the process by
which the individual will be given the
opportunity for a hearing, the hearing
procedures, and by whom and on what
basis the determination that the indi-
vidual cannot reasonably be expected
to be discharged from the institution
will be made. The notice to the indi-
vidual must explain what is meant by
the term lien, and that imposing a lien
does not mean that the individual will
lose ownership of the home.

(e) Definitions. The State plan must
define the following terms used in this
section:

(1) Individual’s home.

 (2) Equity interest in home.

(3) Residing in the home for at least
1 (or 2) year(s).

() On a continuing basis.

(5) Discharge from the medical insti-
tution and return home.

(6) Liawfully residing.

() Exception. The State plan must
specify the criteria by which a son or
daughter can establish to the agency’s
satisfaction that he or she has been
providing care which permitted the in-
dividual to reside at home rather than
in an institution, as provided in para-
graph (h)(2)(1ii)(B) of this section.

(g) Lien provisions—(1) Incorrect pay-
ments. The agency may place a lien
against an individual’s property, both

Centers for M«

personal and
death because
or to be paid
vidual follow:
which determ
incorrectly pa:

(2) Correct ¢
vided in para;
tion, the age
against the re
vidual at any
death because
or to be paid f

(i) An indivi
medical instith
dition of receix
tution under t
or her income
provided in §§4
and

(ii) The agen
she cannot re:
be discharged
agency must 1
its intention t
tion and provi
hearing in acc
tablished proct
mination is mse
dividual must
of liens and tI
ual’s ownershiy

(3) Restrictior
agency may no
vidual’s home 1
this section if
dividuals is 1¢
home:

(i) The -spouse

(ii) The ind
under age 21 or
fined in the Sta

(iii) The indix
an equity inte
who was resid
home for at lea.
before the date
mitted to the ur

(4) Terminatio
posed on an in
under paragrap
will dissolve w
discharged fror
tion and return;

(h) Adjustmen:
agency may ma
cover funds foi

- rectly paid for ¢




ition)

slaim
© real

pur- .
> in-
r per-
h the

State
an in-
wided
., per-

must

para-
setion

must
State
ional-
ly be
n the
me as
I this
rocess
to be
388 by
an the
earing
1 what
3 indi-
pected
tution
2 indi-
ant by
*a lien
al will

1 must
in this

B least
1 insti-

1 must
son or
gency’s
s been
the in-
er than
n para-

n.
2ct pay-

a lien
iy, both

- =

Centers for Medicare & Medicaid Services, HHS

personal and real, before his or her
death because of Medicaid claims paid
or to be paid on behalf of that indi-
vidual following® a court judgement
which determined that benefits were
incorrectly paid for that individual.

(2) Correct payments. Except as pro-
vided in paragraph (g)(8) of this sec-
tion, the agency may place a lien

against the real property of an indi-

vidual at any age before his or her
death because of Medicaid claims paid
or to be paid for that individual when—

(1) An individual is an inpatient of a
medical institution and must, as a con-
dition of receiving services in the insti-
tution under the State plan, apply his
or her income to the cost of care as
provided in §§435.725, 435.832 and 436.832;
and

(ii) The agency determines that he or
she cannot reasonably be expected to
be discharged and return home. The
agency must notify the individual of
fts intention to make that determina- .
tion and provide an opportunity for a
hearing in accordance with State es-
tablished procedures before the deter-
mination is made. The notice to an in-
dividual must include an explanation
of liens and the effect on an individ-
ual’s ownership of property. .

(38) Restrictions on placing liens. The
agency may not place a lien on an indi-
vidual’s home under paragraph (g)(2) of
this section if any of the following in-
dividuals is lawfully residing in the
home: )

(i) The spouse;

(i) The individual’s child who is
under age 21 or blind or disabled as de-
fined in the State plan; or

(iii) The individual’s sibling (who has
an equity interest in the home, and
who was residing in the individual’s
home for at least one year immediately
hefore the date the individual was ad-
mitted to the medical institution)..

(4) Termination of lien. Any lien im-
posed on an individual’s real property
under paragraph (g)(2) of this section
will dissolve when that - individual is
discharged from the medical institu--
tion and returns home.

(h) Adjustments and recoveries.. (1) The
agency may make an adjustment or re-
cover funds for Medicaid claims cor-
rectly paid for an individual as follows:

T

§433.37

(1) From the estate of any individual
who was 65 years of age or older when
he or she received Medicaid; and

(ii) From the estate or upon sale of
the property subject to a lien when the
individual is institutionalized as de-
scribed in paragraph (g)(2) of this sec-
tion.

(2) The agency may make an adjust-
ment or recovery under paragraph
(h)(1) of this section only:

(i) After the death of the individual’s
surviving spouse; and

(ii) When the individual has no sur-
viving child under age 21 or blind or
disabled as defined in the State plan;
and

(iii) In the case of liens placed on an
individual’s home under paragraph
(gX(2) of this section, when there is no—

(A) Sibling of the individual residing
in the home, who has resided there for
at least one year immediately before
the date of the individual’s admission
to the institution, and has resided
there on a continuous basis since that
time; or

(B) Son or daughter of the individual
residing in the home, who has resided
there for at least two years imme-
diately before the date of the individ-
ual’s admission to the institution, has
resided there on a continuous basis
since that time, and can establish to
the agency’s satisfaction that he or she
has been providing care which per-
mitted the individual to reside at home
rather than in an institution.

(1) Prohibition of reduction of money
payments. No money payment under an-
other program may be reduced as. a
means of recovering Medicaid claims
incorrectly paid.

[43 FR 45201, Sept. 29, 1978, as amended at 47
FR 43647, Oct. 1, 1982; 47 FR 49847, Nov. 3,
1982] -

§433.37 Reporting provider payments
to Internal Revenue Service.

(a) Basis and purpose. This section,
based on-section 1902(a)(4) of the Act,
prescribes requirements concerning— -

(1) Identification of providers; and .

(2) Compliance with the information :
reporting requirements .of the Internal
Revenue Code.

(b) Identification of providers. A State
plan must provide for the identifica-

tion of providers by—




§435.631

(¢) The agency must apply the in-
come standards established under this
section effective with the first day of a
period of not less than 30 consecutive
days of institutionalization.

[43 FR 45204, Sept. 29, 1978, as amended at 45
ER 24884, Apr. 11, 1980; 53 FR 3595, Feb. 8,
1988. Redesignated and amended at 58 FR
4932, Jan. 19, 1993]

§435.631 General requiremerits for de-
termining income eligibility in
States using more restrictive re-
quirements for Medicaid than SSIL

(a) Income eligibility methods. In deter-
mining income ¢€ligibility of aged,
blind, and disabled individuals in a
State using more restrictive eligibility
requirements than SSI, the agency
must use the methods for treating in-
come elected under §§435.121 and
435.230, under §435.601. The methods
used must be comparable for all indi-
viduals within each category of indi-
viduals under §435.121 and each cat-
egory of individuals within each op-
tional categorically needy group- in-
cluded under §435.230 and for each cat-
egory of individuals under the medi-
cally needy option described -under
§435.800. Ll

(b) Categorically needy versus medically
needy eligibility. (1) Individuals who
have income equal to, or below, the
categorically needy income standards.
described in §§435.121 and 435.230 are
categorically needy in States that in-
clude the medically needy under their
plans. '

(2) Categorically needy eligibility: in
States that do not include the medi-
cally needy is determined in accord-
ance with the provisions of §435.121
(e)(4) and (e)(5). .

[58 FR 4932, Jan. 19, 1993]

§435.640 Protected -Medicaid eligi:
bility for individuals eligible in: De-
cember 1973. ) .

In determining wheéther individuals:
continue to meet the income require-.
ments used in December 1973, for pur-
poses of determining eligibility under

§§435.131, 435.132, and 435.133, the agen-

cy must deduct increased OASDI pay-

ments. to the same extent that these:
deductions were in effect in December:

1973. These deductions.are required by

section 306 of the Social Security

42 CFR Ch. IV (10-1-08 Edition)

Amendments of 1972 (Pub. L. 92-603)
and section 1007 of Pub. L. 91-172 (en-
acted Dec. 30, 1969), modified by section
304 of Pub. L. 92-603.

[43 FR 45204, Sept. 29, 1978. Redesignated at
58 FR 4932, Jan. 19, 1993]

Subpart H—Specific Post-Eligibility
Financial Requirements for the
Categorically Needy

§435.700 Scope.

This subpart prescribes specific fi-
nancial requirements for determining
the post-eligibility treatment of in-
come . of categorically needy individ-
nals, including requirements for apply-
ing patient income to the cost of care.

[58 FR 4931, Jan. 19, 1993]

§435.725 Post-eligibility treatment of
income of institutionalized individ-
uals in SSI States: Application of
patient income to the cost of care.

(a) Basic rules. (1) The agency must
reduce its payment to an institution,
for services provided to an individual
specified in paragraph (b) of this sec-
tion, by the amount that remains after
deducting the amounts specified in
paragraphs (c) and (d) of this section,
from the individual’s total income,

(2) The individual’s income must be
determined in accordance with para-
graph (e) of this section.

(3) Medical expenses must be deter-
mined in accordance with paragraph (f)
of this section.

(b) Applicability. This section applies
to the following individuals in medical
institutions and intermediate care fa-
cilities. - : .

. (1) Individuals receiving cash assist-
ance under SSI or AFDC who are eligi-
ble . for Medicaid under §435.110 or
§435.120. ) o .

(2) Individuals who would be-eligible
for AFDC, SSI, or an optional State
supplement except for their institu-
tional status and who are eligible for
Medicaid under §435.211.

(3) Aged, blind, and disabled individ-
uals who are eligible for -Medicaid,
under §435.231, under- a higher income
standard than the standard used in de-
termining eligibility for SSI or op-
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(¢) Required -deductions. In reducing
its payment to the institution, the
agency must deduct the following
amounts, in the following order, from
the individual’s total income, as deter-
mined under paragraph (e) of this sec-
tion. Income that was disregarded in
determining eligibility must be consid-
ered in this process.

(1) Personal needs allowance. A per-
sonal needs allowance that is reason-
able in amount for clothing and other
personal needs of the individual while
in the institution. This protected per-
sonal needs allowance must be at
least—

(i) 330 a month for an aged blind, or
disabled individual, including a child
applying for Medicaid on the basis of
blindness or disability;

(ii) $60 a month for an institutional-
ized couple if both spouses are aged,
blind, or disabled and their income is
considered available to each other in
determining eligibility; and

(iii) For other individuals, a reason-
able amount set by the agency, based
on a reasonable difference in their per-

sonal needs from those of the a,ged,.

blind, and disabled.

(2) Maintenance needs of spouse. For
an individual with only a spouse at
home, an additional amount for the
maintenance needs of the spouse. This
amount must be based on a reasonable
assessment of need but must not ex-
ceed the highest of—

(i) The amount of the income stand-

ard used -to determine eligibility for.

SSI for an individual living in his own
home, if the agency provides Medicaid
only to individuals receiving SSI;

(ii) The amount of the highest in-

come standard, in the appropriate cat-.
egory of age, blindness, or disability,.
used to determine eligibility for an op-:

tional State supplement for an indi-
vidual in his own home, if the agency

provides Medicaid to optional State:

supplement recipients under §485.230;
or . . .

needy income standard for one person

established under §435.811, if the agen-:
cy provides Medicaid under the medi-.

cally needy:coverage option.
(8) Muaintenance needs- of family. For

an individual with a family at home,-

an-additional amount for the mainte-

(4

(iii) The amount . of the me‘dically

§435.725

nance needs of the family. This amount
must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the higher of the
need standard for a family of the same
size used to determine eligibility under
the State's approved AFDC plan or the
medically needy income standard es-
tablished under §435.811, if the agency
provides Medicaid under the medically
needy coverage option for a family of
the same size.

(4) Expenses not subject to third party
payment. Amounts for incurred ex-
penses for medical or remedial care
that are not subject to payment by a
third party, including—

(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and

(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

(5) Continued SSI and SSP benefits.
The full amount of SSI and SSP bene-
fits that the individual continues to re-
ceive under sections 1611(e)(1) () and
(G) of the Act. _

(d) Optional deduction: Allowance for
home maintenance. For single individ-
uals and couples, an amount (in addi-t
tion to the personal needs allowance)
for maintenance of the individual’s or
couple’s home if—

(1) The amount is ‘deducted for not
more than a 6-month period; and )

@) A physician has certified that ei-
ther of the 1nd1v1duals is likely to re-
turn to the home within that perlod

(3) For single individuals and couples,
an amount (in addition to the personal
needs allowance) for maintenance of
the individual’s or couple’s home if—
(1) The. amount is deducted for not-
more than a 6-month period; and ;

(ii) A physician has certified that ei-
ther of the individuals is likely to re-.
turn to the home within that period.

(e) Determination of  income—(1) Op-
tion. In determining the amount of an




§435.726

individual’s income to be used to re-
duce the agency’s payment to the insti-
tution, the agency may use total in-
come received, or it may project
monthly income for a prospective pe-
riod not to exceed 6 months.

(2) Basis for projection. The agency
must base the projection on income re-
ceived in the preceding period, not to
exceed 6 months, and on income ex-
pected to be received.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(e)(1) of this section, or when any sig-
nificant change occurs, the agency

must reconcile estimates with income-

received.

(f) Determination of medical expenses—
(1) Option. In determining the amount
of medical expenses to be deducted
from an individual’s income, the agen-
cy may deduct incurred medical ex-
penses, or it may project medical ex-
penses for a prospectlve period not to
exceed 6 months.

(2) Basis for projection. The agency
must base the estimate on medical ex-

penses incurred in.the preceding pe-.

riod, not to exceed 6 months, and on
medical expenses expected to be in-
curred.

(3) Adjustments. At the end of the pro-
spective period specified in parag'raph
(f)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with incurred
medical expenses.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24884, Apr. 11, 1980; 48 FR 5735, Feb. 8,
1983; 53 FR. 3595, Feb. 8, 1988; 55 FR 33705, Aug.
17, 1990; 56 FR 8850, 8854, Mar. 1, 1991; 58 FR
4932, Jan. 19, 1993]

§435.726 Post-eligibility treatment of
income of individuals receiving

home and community-based serv-

jces furnished under a waiver: Ap-
plication of patient income to the
cost of care.

(a) The agency must reduce its pay-
ment for home and community-based

services provided to an individual spec~

ified in paragraph (b) of this section, by
the amount that remains after deduct-
ing the amounts specified in paragraph

(c) of this section from the 1nd1v1dua1 s

income.

(b) This section applies to individuals®

who are eligible for Medicaid under

§4385.217 and are receiving home and.

Y

42 CFR Ch. IV (10-1-08 Edifion)

community-based services furnished
under a waiver of Medicaid require-
ments specified in part 441, subpart G
or H of this subchapter.

(¢) In reducing its payment for home
and community-based services, the
agency must deduct the following
amounts, in the following order, from
the individual’s total income (includ-
ing amounts disregarded in deter-
mining eligibility):

(1) An amount for the maintenance
needs of the individual that the State
may set at any level, as long as the fol-
lowing conditions are met:

(i) The deduction amount is based on
a reasonable assessment of need.

(ii) The.State establishes a maximum
deduction amount that will not be ex-
ceeded for any individual under the
waiver.

(2) For an individual with only a
spouse at home, an additional amount
for the maintenance needs of the
spouse. This amount must be based on
a reasonable assessment of need but
must not exceed the highest of—

(i) The amount of the income stand-
ard used to determine eligibility for
SSI for an individual living in his own
home, if the agency provides Medicaid
only to individuals receiving SSI;

(ii) The amount of the highest in-

come standard, in the appropriate cat-

egory of age, blindness, or disability,
used to determine eligibility for an op-
tional State supplement for an indi-
vidual in his own home, if the agency
provides Medicaid to optional State
supplement recipients under §435. 230;
or

(iii) The amount of the medically
needy income standard for one person
established under §§435.811 and 435.814,
if the agency provides Medicaid under
the medically needy coverage option.

(3) For an individual with a family at
home, an additional amount for the
maintenance needs of the famlly This
amount must—

(i) Be based on a reasonable assess—'

ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and .

(iii) Not exceed the hlgher of the

need standard for a family of the same .

size used to determine eligibility under
the State’s AFDC plan or the medically
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1 of 1 DOCUMENT

Fob JAMES, as Governor, and on behalf of the State of Alabama and its citizens;
Alabama Medical Services Administration; and W. H. Kerns, Commissioner, Medical
Assistance, Plaintiffs, v. Patricia Roberts HARRIS, Secretary of Health and Human
Services; Leonard D. Schaeffer, Administrator, Health Care Financing
Administration; Virginia M. Smyth, Regional Administrator, Region IV, Defendants

Civ. A. No. 80-170-N

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
ALABAMA, NORTHERN DIVISION

499 F. Supp. 594; 1980 U.S. Dist. LEXIS 16013

September 26, 1980

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, the Governor of Alabama and state health officials, filed an action against
defendants, the Secretary of Health and Human Services and federal health officials, seeking a declaratory judgment that
Alabama Act No. 80-113, which changed state funding regulations for the Medicaid program, did not contravene federal law.
The parties filed cross-motions for summary judgment.

OVERVIEW: Alabama participated in the Medicaid program. Prior to the passage of Act. No. 80-113, Alabama followed .
the practice used by other states of deducting Medicaid patients' incomes from the cost of care of the nursing homes and
thereafter seeking federal matching funds only on this reduced amount. However, after the passage of the Act, the patient's
income was appropriated by the state and transformed into state funds, so that federal funds were sought on the entire
amount. The court awarded summary judgment to defendants in plaintiffs' action seeking a declaratory judgment that the Act
did not contravene federal law. The court held that even though the states were given wide latitude as to how they would
raise state funds for the Medicaid program, it was clear that the plan of Congress did not include taking the patient's money
and allowing it to be called state matching funds. Requiring the payment of the entire cost of care, as plaintiffs were doing
pursuant to the Act, was a direct violation of 42 C.F.R. § 435.725, and thus a violation of a condition for obtaining federal
matching funds.

OUTCOME: The court granted defendants' motion for summary judgment and denied the summary judgment motion filed.
by plaintiffs.

CORE TERMS: patient's, nursing homes, state funds, federal governments, social security, medical services, matching
funds, allowance, matching, state agency, personal needs, eligible, monthly, appropriating, deducting, nursing, security
income, federal funds, tax collector, medical assistance, non-protected, construing, rulemaking, reduction, skilled, judgment
filed, arguments of counsel, federal statutes, strong evidence, statutory scheme -

LexisNexis(R) Headnotes

Governments > State & Territorial Governments > General Overview
- Public Health & Welfare Law > Healthcare > Services for Disabled & Elderly Persons > Care Facilities > Nursing
Facilities
Public Health & Welfare Law > Social Security > Medicaid > State Plans > Approvals
[HN1] Title XIX of the Social Security Act of 1965, 42 U.S.C.S. § 1396 et seq., establishes a program, commonly termed
Medicaid, to furnish medical assistance to certain needy individuals whose resources are insufficient to meet the cost of
necessary medical services, including care in skilled nursing homes. States desiring to participate in this program, among:
other things, are required to establish a single state agency to administer this program, and to submit a state plan, setting out
_ the proposed method of operation. The plan must be approved by the Secretary of the Department of Health and Human
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Services, formerly the Department of Health, Education and Welfare. Although states are not required to participate in this
program, all states have chosen to do so.Medicaid is financed jointly by the federal and state governments through a
procedure of federal matching of state funds. Prior to the beginning of each quarter, each state is required to submit a report
to the Secretary estimating the expected expenditures for approved medical care. The report must also provide the amount
appropriated or made available by the state for such expenditures, denominated as state funds.The actual administration of
the program is delegated to the states. The state agency receives the federal funds and makes payments directly to the
providers of medical assistance, including skilled nursing homes.

Governments > Legislation > Interpretation

[HN2] The court when construing the statute must look to the object in view, and never adopt an interpretation that will
defeat its own purpose. The court must look less at the letter or words of the statute, than at the context, the subject matter,
the consequences and effects, and the reason and spirit of the law, in endeavoring to arrive at the will of the law giver.

Family Law > Marital Termination & Spousal Support > Spousal Support > General Overview

Healthcare Law > Actions Against Facilities > Facility Liability > Nursing Facilities

Public Health & Welfare Law > Healthcare > Services for Disabled & Elderly Persons > Care Facilities > Nursing
Facilities :

[HN3] The statutory scheme of Congress and the federal regulations is to have contributions for Medicaid from three sources;
the federal government, the state, and the patient. Even though the state is given wide latitude as to how it shall raise the
"state funds," it seems clear that the plan does not include taking the patient's money and allowing it to be called state
matching funds.Moreover, the method selected by Alabama of appropriating the income of the patients in the nursing homes
clearly violates certain federal regulations, in particular, 42 C.F.R. § 435.725. This regulation provides in part as follows: The
agency must reduce its payment to an institution for services provided to an individual specified in paragraph (b) of this
section, by the amount that remains after deducting the amounts specified in paragraph (c) from the individual's income. The
individual's specified in paragraph (b) are those eligible for Medicaid and are either aged, blind, disabled, or receive
assistance under Supplemental Security Income or Aid to Families with Dependent Children. Commonly denominated, as
protected income, these amounts are allowances for personal needs, spouse and family maintenance, and expenses for
medical and remedial care that are not subject to payment by a third party.

Healthcare Law > Actions Against Facilities > Facility Liability > Nursing Facilities

Public Health & Welfare Law > Healthcare > Services for Disabled & Elderly Persons > Care Facilities > General
Overview :

Public Health & Welfare Law > Social Security > Medicaid > General Overview

[HIN4] The regulation 42 C.F.R. § 435.725 provides that the agency "must" reduce its payments to the nursing homes by a
patient's non-protected income. This is not merely an eligibility standard that requires a patient's income to be applied to the
cost of care. Rather, it is a post-eligibility command for the reduction of payment. The payment of the entire amount of cost
of care, as Alabama has done since April 1, 1980, is a direct violation of § 435.725 and thus, a violation of a condition for
obtaining federal matching funds. :

COUNSEL: [**1] Charles A. Graddick, Atty. Gen., State of Ala., Ira DeMent (Sp. Counsel to Governor Fob James),
Herman Hamilton, Jr. (Sp. Asst. Atty. Gen.) and Shapard D. Ashley, Montgomery, Ala., for plaintiffs.

Barry E. Teague, U. S. Atty., Kenneth E. Vines, Asst. U. S. Atty., Montgomery, Ala., and Carl H. Harper, Regional Atty., F.
Richard Waitsman, Asst. Regional Atty., Dept. of Health, Ed. & Welfare, Atlanta, Ga., for defendants. '

OPINION BY: HOBBS

OPINION

[*595] MEMORANDUM OPINION
This cause is before the Court on defendants' motion for summary judgment filed herein on July 22, 1980, and on plaintiffs'
motion for summary judgment filed herein on August 1, 1980. Said motions were submitted to the Court and oral arguments
of counsel were heard on September 2, 1980. Upon consideration of the motions, affidavits, briefs and arguments of counsel,
this Court finds that when construing the evidence in favor of the plaintiffs there remains no genuine issue as to any material
fact and that the defendants are entitled to a judgment as a matter of law for the reasons hereinafter stated.

Jurisdiction of this Court is founded on an actual controversy under 28 U.S.C. § 1331, within the context of [**2] 28 U.S.C. §

' | |
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[HN1] Title XIX of the Social Security Act of 1965, 42 U.S.C. § 1396 et seq., established a program, commonly termed
"Medicaid," to furnish medical assistance to certain needy individuals whose resources are insufficient to meet the cost of
necessary medical services, including care in skilled nursing homes. States desiring to participate in this program, among
other things, are requiréd to establish a single state agency to administer this program, and to submit a state plan, setting out
the proposed method of operation. The plan must be approved by the Secretary of the Department of Health and Human
Services, formerly the Department of Health, Education and Welfare (hereinafter referred to as Secretary). Although states
are not required to participate in this program, all states have chosen to do so. -

Medicaid is financed jointly by the federal and state governments through a procedure of federal matching of state funds.
Prior to the beginning of each quarter, each state is required to submit a report to the Secretary estimating the expected
expenditures for approved medical care. The report must also provide the amount appropriated or made available by the
state [**3] for such expenditures, denominated as state funds.

The actual administration of the program is delegated to the states. The state agency receives the federal funds and makes
payments directly to the providers of medical assistance, including skilled nursing homes.

Alabama has been participating in the Medicaid program with the Alabama Medical Services Administration serving as its
single state agency. Prior to the passage of Act No. 80-113, 1980 Regular Session, Alabama followed the practice pursued by
all other states of deducting Medicaid patients' income from the cost of care of the nursing homes, and thereafter seeking
federal matching only on this reduced amount. (Although the parties refer to the federal and state funds as "matching” funds,
actually [¥596] in Alabama federal funds are contributed on a basis of approximately 70 per cent federal funds and 30 per
cent state funds.)

For example, if the monthly charges of a nursing home were $ 600.00 and if a patient in a nursing home received $ 225.00 in
social security monthly income, a minimum of $§ 25.00 of this sum would be set aside as a personal needs allowance. The
balance of § 200.00 would be paid to the nursing [**4] home and the state and federal governments would contribute a total
of $ 400.00 with the federal government absorbing approximately 70 per cent of this $ 400.00 expense, or $ 280.00, and the
state, 30 per cent, or § 120.00.

Act No. 80-113 and the Alabama regulations promulgated pursuant to said Act require the patients to sign a form authorizing
the nursing home to receive all earned and unearned income of the patients except Supplemental Security Income payment,
the personal needs allowance and sheltered workshop earnings. A patient who fails or refuses to abide by this rule will
become ineligible for Medicaid benefits. Under the provisions of Act No. 80-113, the nursing home immediately pays this
money to the county tax collector who, in turn pays the funds directly to the Alabama Medical Services Administration.

This income of the patient in the nursing home does not go to reduce the gross amount required to be paid by the state and
federal governments. Under Act No. 80-113, the patient's income by reason of its collection by the state tax collector is
transformed into state funds and its ultimate contribution to the cost of the patient's nursing home care is deemed to be

part [**5] of the state's matching funds. The impact of Act No. 80-113 may be seen by returning to the example in oné of the
preceding paragraphs. Under Act No. 80-113, the patient's monthly social security income of $ 225.00 is reduced to $ 200.00
after deducting the personal needs allowance, which is then paid to the county tax collector. The state and federal

- governments must now pay their proportionate cost of the $ 600.00 monthly nursing home expense. The federal government
pays 70 per cent or $ 420.00, and the state pays 30 per cent, or $ 180.00. Thus, by Act No. 80-113, in the hypothetical,
Alabama has transformed an expense for its Alabama citizens residing in nursing homes of $ 120.00 per patient to a profit for
the state of $ 20.00 per patient. Such an unnatural result from a plan which must have been approved by the federal agency
charged with administering the program would seem highly unlikely. The fact that Alabama has not availed itself of this
lucrative turnaround for the many years it has operated under the Medicaid program is also strong evidence that the parties
heretofore have not construed the regulations as permitting the result sought to be achieved by Act No. 80-113. [**6]
Obviously if the result sought by this Alabama Act is consistent with the terms prescribed by the Department of Health,
Education and Welfare regulations, other states will adopt similar state laws. The absence of such state efforts by any state
other than the belated action of Alabama in 1980 is also strong evidence that the parties operating under these federal
regulations for many years have construed those regulations as not permitting what Alabama has attempted.

The Regional Administrator notified the Alabama Medical Services Administration that the procedure set out in Act No. 80-
113 violated certain federal statutes and regulations and that income of the patients is not eligible to be considered as state
funds for matching. Alabama Medical Services Administration and its Commissioner then filed this declaratory judgment
action requesting this Court to find that Act No. 80-113 does not contravene federal statutes or regulations. In addition,
plaintiffs requested a declaration that said Act may be implemented with the funds collected thereunder deemed eligible for

federal matching. \:‘/
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This case is one of first impression in that, as already noted, no other state has required [**7] nursing home patients to pay
their income directly to the state with the claim that these funds provided by the patient qualified as state funds eligible for
federal [*597] matching. The basis of Alabama's argument in support of the validity of this method is that no provision in the
Social Security Act prohibits a state from appropriating patients' income and qualifying such funds as state funds. Hence,
plaintiffs contend that they have merely chosen one of the many available methods for raising funds.

It is clear that the purpose of the Social Security Act and the regulations formulated thereunder is for the cost of nursing care
to be shared by the patient, the state, and the federal government. The patient's share, if he has a source of income, is to be
paid to the nursing home with the remainder of the nursing home cost to be shared by the state and federal governments. This
purpose has been recognized and followed by every state, including Alabama, until Alabama enacted Act No. 80-113 in
March, 1980.

Even if the Social Security Act did not expressly prohibit Alabamd from treating the patient's income as a source for state
matching funds, [HN2] the Court when construing the [**8] statute "must look to the object in view, and never adopt an
interpretation that will defeat its own purpose." (The Emily) 9 Wheat. 381, 388,22 U.S. 381, 388, 6 L. Ed. 116 (1824). This
concept of statutory construction was long ago articulated by the Alabama Supreme Court as follows:

The court (must) look less at the letter or words of the statute, than at the context, the subject matter, the consequences and effects, and the
reason and spirit of the law, in endeavoring to arrive at the will of the law giver. Thompson v. State, 20 Ala. 54, 62 (1852).

As already stated, this Court is of the opinion that [HN3] the statutory scheme envisioned by Congress and the federal
regulations was to have contributions from three sources; i.e., the federal government, the state, and the patient. Even though
the state is given wide latitude as to how it shall raise the "state funds," it seems clear to the Court that the plan did not
include taking the patient's money and allowing it to be called state matching funds.

Moreover, the.method selected by Alabama of appropriating the income of the patients in the nursing homes clearly violates
certain federal regulations, in particular, 42 CFR § [**9] 435.725. This regulation provides in pertinent part as follows:

The agéncy must reduce its payment to an institution for services provided to an individual specified in paragraph (b) * of this section, by

- the amount that remains after deducting the amounts specified in paragraph (c) ** from the individual's income. ™"

* The individual's specified in paragraph (b) are those eligible for Medicaid and are either aged, blind, disabled, or receive assistance under
Supplemental Security Income or Aid to Families with Dependent Children.

** Commonly denominated as protected income, these amounts are allowances for personal needs, spouse and family maintenance, and expenses
for medical and remedial care that are not subject to payment by a third party.

4% On April 11, 1980, subsequent to the enactment of Act No. 80-113, the phrase "the amount that remains after" was inserted in the above named
regulation. 45 Fed Reg. 24878, 24884 (April 11, 1980). Plaintiffs have argued that this regulation is inapplicable, contending that the insertion
caused a completely different approach and therefore is a substantive change requiring compliance with the normal rulemaking process as set forth
at 5 U.S.C. § 553. Plaintiffs admit that the regulation after the change requires a reduction to the nursing home by the amount of a patient's
nonprotected income. They claim, however, that prior to the change, the state was only required to reduce its payment by the amount of the
personal needs allowarice. But prior to the change and the enactment of Act No. 80-113, Alabama did not follow this approach. Rather, Alabama
deducted the full amount of the patient's income, hence indicating that Alabama considered this to be the proper interpretation of the regulation.

In addition, the Department classified the change as one correcting "technical and wording errors.” 45 Fed.Reg. 24878 (April 11, 1980). It is a well
settled principle of law that "the construction of a statute by those charged with its execution should be followed unless there are compelling
indications that it is wrong. ..." New York Dept. of Social Services v. Dublino, 413 U.S. 405, 421, 93 S. Ct. 2507, 2516, 37 L. Ed. 2d 688 (1972).
The Court recognizes that this precise point is not at issue, but concludes that an agency's interpretation of its own regulation is entitled to even
greater deference. .

Moreover, the Court is of the opinidn that the only logical interpretation of the regulation prior to the change was that the state agency was required
to reduce its payments to nursing facilities by the Medicaid recipients' non-protected incomes. While the regulation was perhaps ambiguous, the
change served merely as a clarification or interpretation. Therefore, compliance with the rulemaking procedures of 5 U.S.C. § 553 was not required, -

5U.S.C. § 553(b) (A), and 42 CFR § 435.725 is applicable to the present case. )

http://www.lexisnexis.com/us/lnacademic/delivery/PrintDoc.do?fromCaft=false&dnldFile... 2/22/2009



Page 5 of 5

[**10] [HN4] The regulation provides that the agency "must" reduce its payments to the [*598] nursing homes by a patient's
non-protected income. This is not merely an eligibility standard, as plaintiffs argue, that requires a patient's income to be
applied to the cost of care. Rather, it is a post-eligibility command for the reduction of payment. The payment of the entire
amount of cost of care, as Alabama has done since April 1, 1980, is a direct violation of 42 CFR § 435.725 and thus, a
violation of a condition for obtaining federal matching funds.

This Court appreciates the difficulty of Alabama and other states in trying to find the revenue to meet the soaring costs of
funding the state's share of the Medicaid program. But the course pursued by Alabama of appropriating the patient's income,
running that income through the tax collector and then designating those funds as state funds will not succeed. The program
of joint state and federal funding of the Medicaid program is concerned with substance, not form. Act No. 80-113 violates not
only express regulations but also the statutory scheme for financing the Medicaid program. A judgment and order will be
entered in accordance [**11] with this memorandum opinion.

|
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Ahlborn v. Ark. Dep't of Human Servs., 397 F.3d 620, 2005 U.S. App. LEXIS 2015 (8th Cir. Ark., 2005)

. DISPOSITION: Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Respondent recipient of Medicaid benefits sued petitioner Arkansas Department of Health

and Human Services (ADHS), alleging that the ADHS asserted a lien against a tort settlement by the recipient for the full '
amount of Medicaid benefits in violation of federal Medicaid laws. Upon the grant of a writ of certiorari, the ADHS appealed
the judgment of the United States Court of Appeals for the Eighth Circuit which held that the lien was unlawful.

OVERVIEW: The recipient was severely and permanently injured and received Medicaid benefits from the ADHS for
medical expenses. The recipient subsequently settled with alleged tortfeasors for approximately one sixth of her damages
which, in addition to medical expenses, included future expenses, permanent injury, and lost earnings. The recipient
contended that the ADHS was only entitled to claim the portion of the settlement attributable to medical expenses, but the
ADHS asserted that Ark. Code Ann. § 20-77-301 et seq. entitled the ADHS to recover from the settlement the full amount it
paid in medical expenses. The U.S. Supreme Court unammously held that federal Medicaid law concerning third-party
liability did not authorize the ADHS to recover an amount in excess of the recipient's recovery for medical expenses, and that
the federal anti-lien provisions affirmatively prohibited such recovery by the ADHS. Federal laws requiring the recipient to
assign payments from third parties only extended to payments for medical care and did not allow ADHS to collect the full
amount of benefits paid, and the ADHS was federally precluded from asserting a lien on the settlement for the full amount.

OUTCOME: The judgment which precluded the ADHS from recovering from the settlement the full amount of benefits paid
was affirmed.

CORE TERMS: recipient's, settlement, medical care, medical assistance, reimbursement, medical expenses, anti-lien,

federal law, tortfeasor, legal liability, assign, health care, eligibility, right to recover, amount collected, settlement proceeds,
statutory lien, duty to cooperate, assigned, rights to payment, remainder, lost wages, chose in action, earning, settlement

negotiations, amicus curiae, satisfaction, manipulation, reimburse, suffering _}/‘/
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LexisNexis(R) Headnotes .

" Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN1] When a Medicaid recipient in the State of Arkansas obtains a tort settlement following payment of medical costs on
her behalf by Medicaid, Arkansas law automatically imposes a lien on the settlement in an amount equal to Medicaid's costs.
When that amount exceeds the portion of the settlement that represents medical costs, satisfaction of the State's lien requires
payment out of proceeds meant to compensate the recipient for damages distinct from medical costs--like pain and suffering,
lost wages, and loss of future earnings.

Public Health & Welfare Law > Social Security > Medicaid > General Overview

[HN2] The Medicaid program, which provides joint federal and state funding of medical care for individuals who cannot-
afford to pay their own medical costs, was launched in 1965 with the enactment of Title XIX of the Social Security Act, 42
U.S.C.S. § 1396 et seq. Its administration is entrusted to the Secretary of Health and Human Services who in turn exercises
authority through the Centers for Medicare and Medicaid Services.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > General Overview

[FIN3] States are not required to participate in Medicaid, but all of them do. The program is a cooperative one; the federal °
government pays between 50 percent and 83 percent of the costs a state incurs for patient care and, in return, the state pays its
portion of the costs and complies with certain statutory requirements for making eligibility determinations, collecting and
maintaining information, and administering the program. 42 U.S.C.S. § 1396a.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN4] A state agency in charge of Medicaid must take all reasonable measures to ascertain the legal' liability of third parties
to pay for care and services available under the plan. 42 U.S.C.S. § 1396a(a)(25)(A) The agency's obligation extends beyond
mere identification, however.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims
[HN5] See 42 U.S.C.S. § 1396a(a)(25)(B).

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN6] To facilitate its Medicaid reimbursement from liable third parties, a state must, to the extent that payment has been
made under the state plan for medical assistance in any case where a third party has a legal liability to make payment for such
assistance, have in effect laws under which, to the extent that payment has been made under the state plan for medical :
assistance for health care items or services furnished to an individual, the state is considered to have acquired the rights of
such individual to payment by any other party for such health care items or services. 42 U.S.C.S. § 1396a(a)(25)(H).

Public Health & Welfare Law > Social Security > Medtcatd > State Plans > Third Party Claims
[HN7] See 42 U.S.C.S. § 1396k(a).

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN8] Any amount collected by a state under an assignment made under 42 U.S.C.S. § 1396k(a) is retained by the state as is
necessary to reimburse it for medical assistance payments made on behalf of a Medicaid recipient. § 1396k(b). The remainder
of such amount collected is paid to the recipient.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN9] For purposes of Medicaid recovery, a third party is defined by regulation as any individual, entity, or program that is
or may be liable to pay all or part of the expenditures for medical assistance furnished under a state plan. 42 CF.R. §
433.136.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Clatms

[HN10] Acting pursuant to third-party liability provisions of federal law, the State of Arkansas allows both the Arkansas
Department of Health and Human Services (ADHS) and a Medicaid recipient, either independently or together, to recover the
cost of benefits from third parties. Ark. Code Ann. § 20-77-301 et seq. Initially, as a condition of eligibility for Medicaid, an
applicant must automatically assign his or her right to any settlement, judgment, or award which may be obtained against any
third party to ADHS to the full extent of any amount which may be paid by Medicaid for the benefit of the applicant. Ark.
Code Ann. § 20-77-307(a). Accordingly, when medical assistance benefits are provided to the recipient because of injury,
disease, or disability for which another person is liable, ADHS shall have a right to recover from the person the cost of
benefits so provided. Ark. Code Ann. § 20-77-301(a). ADHS's suit shall not, however, be a bar to any action upon the claim .
or cause of action of the recipient. § 20-77-301(b). Indeed, the statute envisions that the recipient will sometimes sue together
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with ADHS, Ark. Code Ann. § 20-77-303, or even alone. If the latter, the assignment described in Ark. Code Ann. § 20-77-
307(a) shall be considered a statutory lien on any settlement, judgment, or award received from a third party. § 20-77-307(c)

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims
[HN11] See Ark. Code Ann. § 20-77-302(a).

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN12] The Arkansas Supreme Court holds that the Arkansas Department of Health and Human Services has an
independent, nonderivative right to recover the cost of benefits from a third-party tortfeasor under Ark. Code Ann. § 20-77-
301 even when a Medicaid recipient also sues for recovery of medical expenses.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN13] Given the clear, unambiguous language of Ark. Code Ann. § 20-77-301 et seq., the ability of the Arkansas
Department of Health and Human Services (ADHS) to recoup Medicaid payments from third parties or recipients not be
restricted by equitable subrogation principles such as the "made whole" rulé. By creating an automatic legal assignment
which expressly becomes a statutory lien, Ark. Code Ann. § 20-77-307 makes an unequivocal statement that the ADHS's
ability to recover Medicaid payments from insurance settlements, if it so chooses, is superior to that of the recipient even
when the settlement does not pay all the recipient's medical costs.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims
[HN14] Medicaid recipients must, as a condition of eligibility, assign a state any rights to payment for medical care from any
third party, 42 U.S.C.S. § 1396k(a) (1)(A), not rights to payment for, for example, lost wages.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims
[HN15] A state can fulfill its obligations under the federal Medicaid third-party liability provisions by requiring an
assignment of part of, or placing a lien on, a settlement that a Medicaid recipient procures on her own.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN16] The federal Medicaid statute places express limits on a state's powers to pursue recovery of funds it paid on a
recipient's behalf. These limitations are contained in 42 U.S.C.S. §§ 1396a(a)(18), 1396p. 42 U.S.C.S. § 1396a(a)(18)
requires that the state Medicaid plan comply with 42 U.S.C.S. § 1396p, which in turn prohibits states (except in certain
circumstances) from placing liens against, or seeking recovery of benefits paid from, a Medicaid recipient.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims
[HN17] See 42 U.S.C.S. § 1396p.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims
[HN18] For purposes of 42 U.S.C.S. § 1396p, "property" is defined by regulation as the homestead and all other personal and
real property in Whlch the rec1plent has a legal interest. 42 C.F.R. § 433.36(b) (2005).

Contracts Law > Secured Transactions > Application & Construction > Definitions
[HN19] A lien typically is imposed on the property of another for payment of a debt owed by that other.

Public Health & Welfare Law > Social Security > Medicaid > State Plans > Third Party Claims

[HN20] Normally, if a state recovers from a third party the cost of Medicaid benefits paid on behalf of a recipient, the federal
government owes the state no reimbursement, and any funds already paid by the federal government must be returned. 42
C.F.R. § 433.140(a)(2) (2005). .

Public Health & Welfare Law > Social Security > Medicaid > Medicaid Act Interpretation

[HN21] Congress delegates broad regulatory authority to the Secretary of Health and Human Servmes in the Medicaid area,
. and agency adjudications typically warrant deference.

DECISION: [***459] State's assertion of lien on Medicaid recipient's tort settlement in amount exceeding stipulated
medical-expenses portion held (1) not authorized by federal Medicaid law, and (2) prohibited by federal Medicaid statutes’

general anti-lien provision (42 U.S.C.S. § 1396p).
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SUMMARY: The federal Medicaid statutes (42 U.S.C.S. §§ 1396 et seq.) (1) in § 1396a(a)(25)(A), required participating
states to ascertain the legal liability of third parties to pay for a benefits recipient's care available under the state's Medicaid;
(2) in § 1396a(a)(25)(B), required participating states to seek reimbursement for medical assistance to the extent of such legal
liability; and (3) in §§ 1396a(a)(25)(H) and 1396k, provided participating states the right to recover their Medicaid payments
to the extent that they were for a recipient's expenses covered by payments from third parties.

When an Arkansas Medicaid recipient obtained a tort settlement following payment of medical costs on the recipient's behalf,
an Arkansas statute (1) automatically imposed on the settlement a lien in an amount equal to the state's Medicaid payments;
and (2) for satisfaction of such a lien, required payment from proceeds intended to compensate the recipient for damages
distinct from medical costs--such as pain and suffering, lost wages, and loss of future earnings--when Medicaid payments
exceeded the portion of the settlement that represented medical costs.

An Arkansas department, under the state's Medicaid program, paid $215,645.30 in medical expenses for a Medicaid recipient
who was injured in an automobile accident. As a result of the accident, the recipient filed, in a state court, a suit against two
alleged tortfeasors for asserted damages for medical costs and for other items including pain and suffering, lost earnings, and
permanent impairment of future earning ability. Negotiations, [***460] in which the state did not participate or ask to
participate, resulted in the case being settled out of court for $550,000, which was not allocated among categories of
damages. :

After the state asserted a $215,645.30 lien against the settlement proceeds, the recipient filed, in the United States District
Court for the Eastern District of Arkansas, an action seeking a declaration that the state's lien violated federal law insofar as
the lien's satisfaction would require depletion of compensation for her injuries other than medical expenses. The parties
stipulated that (1) the settlement amounted to approximately one-sixth of the reasonable value of the recipient's claim; and (2)
if her construction of federal law was correct, the state would be entitled to only the pomon of the settlement ($35,581.47)
that constituted reimbursement for medical expenses.

The District Court granted the state summary judgment. However, the United States Court of Appeals for the Eighth Circuit
(1) determined that the state was entitled to only that portion of the settlement that represented past medical expenses; and (2)

reversed the District Court's judgment ( 397 F. 3d 620). :
On certiorari, the United States Supreme Court afﬁrmed Inan op1mon by Stevens, J., expressing the unanimous view of the
court, it was held that the state's assertion of the statutory lien, in an amount exceedmg the portion of the settlement that had

been stipulated by the state as representing compensation for medical expenses, was not authorized by federal Medicaid law
and was prohibited by the federal Medicaid statutes' general anti-lien provision (42 U.S.C.S. § 1396p), as:

(1) The state statute (a) found no support in the federal third-party liability provisions; and (b) squarely conflicted with §
1396p, which prohibited states (except in circumstances not relevant in the instant case) from placmo liens against, or seekmg
recovery of benefits paid from a Medicaid recipient.

(2) The exception to the anti-lien provision that was carved out by §§ 1396a(a)(25) and 1396k was limited to third-party
payments for medical care. '

3) ’_I“he fact that the state statute referred to the lien that the statute imposed as an "assignment" did not alter the analysis.
LAWYERS' EDITION HEADNOTES:
[***LEdHN1]
POVERTY AND WELFARE LAWS §8
-- Medicaid -- costs paid by state ‘-- recovery from tort settlement
Headnote: [lA][lB][IC][ID][IE][IF][IG][IH]
A state's assertion, pursuant to a state statute, of a lien on a Medicaid recipient's tort settlement, in an amount exceeding the
portion of the settlement that had been stipulated by the state as representing compensation for medical expenses, was not

authorized by féderal Medicaid law and was prohibited by the federal Medicaid statutes' general anti-lien provision (42
U.S.C.S. § 1396p), as: .

\
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(1) The federal Medicaid statutes (42 U.S.C.S. §§ 1396 et seq.), in some [***461] third-party liability provisions, (a) in §
1396a(a)(25)(A), required participating states to ascertain the legal liability of third parties to pay for a benefits recipient's
care available under the state's Medicaid program,; (b) in § 1396a(a)(25)(B), required participating states to seek
reimbursement for medical assistance to the extent of such legal liability; and (c) in §§ 1396a(a)(25)(H) and 1396k, provided
participating states the right to recover their Medicaid payments to the extent that they were for a recipient's expenses
covered by payments from third parties.

(2) The state in question, under the state's Medicaid program, paid $215,645.30 in medical expenses for the recipient, who (a)
was injured in an automobile accident; (b) filed, in a state court, a suit against two alleged tortfeasors for asserted damages
for medical costs and for other items including pain and suffering, lost earnings, and permanent impairment of future earning
ability; and (c) settled the state suit out of court for $550,000, which was not allocated among categories of damages.

(3) The recipient and the state stipulated that () the settlement amounted to approximately one-sixth of the reasonable value
of the recipient’s claim; and (b) if her construction of federal law was correct, the state would be entitled to only the portion
of the settlement ($35,581.47) that constituted reimbursement for medical expenses.

(4) The state statute (a) found no support in the federal third-party liability provisions; and (b) squarely conflicted with §
1396p, which prohibited states (except in circumstances not relevant in the instant case) from placing liens against, or seeking
recovery of benefits paid from a Medicaid recipient.

(5) The exception to the anti-lien provision that was carved out by §§ 1396a(a)(25) and 1396k was limited to thlrd-party
payments for medical care.

(6) The fact that the state statute referred to the lien that the statute imposed as an "assignment" did not alter ﬁe analysis.
[***LEdHN2] .

POVERTY AND WELFARE LAWS §8

-~ tort settlerﬁent’ -- stipulated expenses -- state's recovery of Medicaid payments .

Headnote: [2A] [2B][2Cj

For purposes of determining whether a state's assertion, pursuant to a state statute, of a $215,645.30 lien on a Medicaid
recipient's $550,000 tort settlement concerning an automobile accident comported with federal law, the effect of the state's
stipulation that only $35,581.47 of the recipient's overall damages represented compensation for medical expenses was the
same as if a trial judge had found that the recipient's damages amounted to $3,040,708.12 (of which $215,645.30 were for
medical expenses), but that because of her contributory negligence, she could only recover one-sixth of those damages,
where:

(1) The state (a) under the state's Medicaid plan, paid $215,645.30 in medical expenses for the recipient; and (b) did not
participate or ask to participate in the settlement negotiations.

(2) The recipient sued two alleged tortfeasors in state court for asserted damages for (a) past medical costs; (b) permanent
physical injury; (c) future medical expenses; (d) past and future pain, suffering, and mental anguish; () past loss of earnings
and [***462] working time; and (f) permanent impairment of future earning ability.

(3) The tortfeasors accepted responsibility for only one-sixth of the recipient's overall damages.

(4) The recipient.and the tortfeasors did not allocate the settlement among categories of damages.

(5) The recipient and the state stipulated that (2) tﬁe recipient's entire claim was reasonably valued at $3,040,708.12; (b) the

settlement amounted to approximately one-sixth of that sum; and (c) if the recipient's construction of federal law was correct,
then the state would be entitled to only the portion of the settlement ($35 581.47) that constituted reimbursement for medical

payments.
[***LEdBN3] ‘ . | - ?
POVERTY AND WELFARE LAWS §8 ' I j
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" -~ Medicaid -- costs paid by state -- recovery -- lien
Headnote: [3]

For purposes of determining whether Medicaid's general anti-lien provision (42 U.S.C.S. § 1396p) prohibited a state's
assertion, pursuant to a state statute, of a lien on a Medicaid recipient's tort settlement in an amount exceeding the portion of
the settlement that had been stipulated by the state as representing compensation for medical expenses, although the state
statute denominated an "assignment," the state in effect, and as at least some of the language of the state statute recognized,
had imposed a lien on the recipient's property, as the statute did not divest the recipient of all of her property interest, for (1)
she retained the right to sue for medical-care payments, and (2) the state asserted a right to the fruits of that suit once the

fruits materialized.
[***LEJdHN4] |
POVERTY AND WELFARE LAWS §8
-- Medicaid -- costs paid by state -- recovery -- lien

Headnote: [4]

For purposes of determining whether a state's assertion of a lien on a Medicaid recipient's tort settlement, in an amount
exceeding the portion of the settlement that had been stipulated as representing compensation for medical expenses,
comported with federal law, the United States Supreme Court rejected as unpersuasive two arguments--that even if a lien on
more than medical damages would have violated federal law in some cases, a rule permitting such a lien ought to apply in the
instant case either because (1) the Medicaid recipient in question had breached her duty to "cooperate" with the state, or (2)
there was an inherent danger of manipulation in cases where the parties to a tort case settled without judicial oversight or
input from a state--as:

(1) The duty to cooperate strayed far beyond the text of the federal Medicaid statutes (42 U.S.C.S. §§ 1396 et seq.) and the
relevant federal administrative regulations

(2) In any event, whatever the bounds of the duty to cooperate, there was no ev1dence that the recipient had breached this
duty.

(3) The risk that parties to a tort suit would allocate away a state's interest could be avoided either by obtaining the state's
advance agreement to an allocation, or, if necessary, by submitting the matter to a court for decision, for just as there were
risks in underestimating the value of readily calculable damages in settlement negotiations, so also was there a countervailing
concern that a rule [**%463] of absolute priority might (a) preclude settlement in a large number of cases, and (b) be unfair
to the Medicaid recipient in others. '

[***LEdHNS5] .
STATUTES §162.5
-- administrative construction -- Medicaid statutes

Headnote: [SA][5B]

For purposes of determining, under the federal Medicaid statutes (42 U S.C.S. §§ 1396 et seq.), whether a state's assertion of
a lien on a Medicaid recipient's tort settlement, in an amount exceeding the portion of the settlement that had been stipulated
as representing compensation for medical expenses, comported with federal law, the United States Supreme Court declined to
treat as controlling the opinions of the Departmental Appeals Board of the United States Department of Health and Human
Services in two cases in which the Board rejected states' appeals from denials of reimbursement for costs paid on behalf of
Medicaid recipients who had settled tort claims, as the Board's opinions in those cases (1) addressed a different question from
the one posed in the instant case, and (2) rested on a questionable construction of federal law.

[***LEdHNG6] | z

POVERTY AND WELFARE LAWS §9
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-- Medicaid -- eligibility
Headnote: [6]

Congress, in crafting the federal Medicaid statutes (42 U.S.C.8. §§ 1396 et seq.), intended that Medicaid be a payer of last
resort.

[***LEAHN7]

STATUTES §162.5

- administrative construction -- Medicaid statutes
Headnote: (7]

With respect to the federal Medicaid statutes (42 U.S.C.S. §§ 1396 et seq.), (1) Congress has delegated broad regulatory
authority to the United States Secretary of Health and Human Services (HHS), and (2) HHS adjudications typ1ca11y warrant
judicial deference. [*%*464]

SYLLABUS

Federal Medicaid law requires part101patmg States to "ascertain the legal liability of third parties . . . to pay for [an individual
benefits recipient's] care and services available under the [State's] plan," 42 U.S.C. § 1396a(a)(25)(A), to "seek
reimbursement for [medical] assistance to the extent of such legal liability," 1396a(a)(25)(B); to enact "laws under which, to , i
the extent that payment has been made . . . for medical assistance for health care items or services furnished to an individual, 1
the State is considered to have acquired the rights of such individual to payment by any other party for such health care items
or services," § 1396a(a)(25)(H); to "provide that, as a condition of [Medicaid] eligibility . . ., the individual is required . . .
(A) to assign the State any rights - to payment for medical care from any third party; . . . (B) to cooperate with the State . . .
in obtaining [such] payments . .(C) ... 1in identifying, and providing information to assist the State in pursuing, any
third party who may be liable," 1396k(a)(1) Fmally, "any amount collected by the State under an assignment made" a
described above "shall be retained by the State . . . to reimburse it for [Medicaid] payments made on behalf of" the re01p1ent
§ 1396k(b). "[T]he remainder of such amount collected shall be paid" to the recipient. /bid. Acting pursuant to its
understanding of these provisions, Arkansas passed laws under which, when a state Medicaid recipient obtains a tort
settlement following payment of medical costs on her behalf, a lien is automatically imposed on the settlement in an amount
equal to Medicaid's costs. When that amount exceeds the portion of the settlement representing medical costs, satisfaction of
. the State's lien requires payment out of proceeds meant to compensate the recipient for damages distinct from medical costs,
such as pain and suffering, lost wages, and loss of future earnings.

Following respondent Ahlborn's car accident with allegedly negligent third parties, petitioner Arkansas Department of Health
and Human Services, then named Arkansas Department of Human Services (ADHS), determined that Ahlborn was eligible
for Medicaid and paid providers $215,645.30 on her behalf. She filed a state-court suit against the alleged tortfeasors seeking
damages for past medical costs and for other items including pain and suffering, loss of earnings and working time, and '
permanent impairment of her future earning ability. The case was settled out of court for $550,000, which was not allocated
between categories of damages. ADHS did not participate or ask to participate in the settlement negotiations, and did not
seek to reopen the judgment after the case was dismissed, but did intervene in the suit and assert a lien against the settlement
proceeds for the full amount it had paid for Ahlborn's care. She filed this action in Federal District Court seeking a
declaration that the State's lien violated [***465] federal law insofar as its satisfaction would require depletion of
compensation for her injuries other than past medical expenses. The parties stipulated, inter alia, that the settlement
amounted to approximately one-sixth of the reasonable value of Ahlborn's claim and that, if her construction of federal law

. was correct, ADHS would be entitled to only the portion 'of the settlement ($35,581.47) that constituted reimbursement for
medical payments made. In granting ADHS summary judgment, the court held that under Arkansas law, which it concluded
did not conflict with federal law, Ahlborn had assigned ADHS her right to recover the full amount of Medicaid's payments
for her benefit. The Eighth Circuit reversed, holding that ADHS was entitled only to that portion of the settlement that

represented payments for medical care. ﬂ

Federal Medicaid law does not authorize ADHS to assert a lien on Ahlborn's settlement in an amount exceeding $35,581.47,
and the federal anti-lien provision affirmatively prohibits it from doing so. Arkansas' third-party liability provisions are

Held:
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unenforceable insofar as they compel a different conclusion.

(a) Arkansas' statute finds no support in the federal third-party liability provisions. That ADHS cannot claim more than the
portion of Ahlborn's settlement that represents medical expenses is suggested by § 1396k(a)(1)(A), which requires that.
Medicaid recipients, as a condition of eligibility, "assign the State any rights . . . to payment for medical care from any third
party" (emphasis added), not their rights to payment for, e.g., lost wages. The other statutory language ADHS relies on is not
to the contrary, but reinforces the assignment provision's implicit limitation. First, statutory context shows that § 1396a(a)
(25)(B)'s requirement that States "seek reimbursement for [medical] assistance to the extent of such legal liability" refers to
"the legal liability of third parties . . . to pay for care and services available under the plan," § 1396a(a)(25)(A) (emphases
added). Here, because the tortfeasors accepted liability for only one-sixth of Ahlborn's overall damages, and ADHS has
stipulated that only $35,581.47 of that sum represents compensation for medical expenses, the relevant "liability" extends no
further than that amount. Second, § 1396a(a)(25)(H)'s requirement that the State enact laws giving it the right to recover from
liable third parties "to the extent [it made] payment . . . for medical assistance for health care items or services furnished to an
individual" does not limit the State's recovery only by the amount it paid out on the recipient's behalf, since the rest of the
provision makes clear that the State must be assigned "the rights of [the recipient] to payment by any other party for such
health care items or services." (Emphasis added.) Finally, § 1396k(b)'s requirement that, where the State actively pursues
recovery from the third party, Medicaid be reimbursed fully from "any amount collected by the State under an assignment"
before "the remainder of such amount collected" is remitted to the recipient does not show that the State must be paid in full
from any settlement. Rather, because the State's assigned rights extend only to recovery of medical payments, what § 1396k
(b) requires is that the State be paid first out of any damages for medical care before the recipient [***466] can recover any
of her own medical costs.

(b) Arkansas' statute squarely conflicts with the federal Medicaid law's anti-lien provision, § 1396p(a)(1), which prohibits
States from imposing liens "against the property of any individual prior to his death on account of medical assistance paid . . .
on his behalf under the State plan." Even if the State's lien is assumed to be consistent with federal law insofar as it
encumbers proceeds designated as medical payments, the anti-lien provision precludes attachment or encumbrance of the
remainder of the settlement. ADHS' attempt to avoid the anti-lien provision by characterizing the settlement proceeds as not
Ahlborn's "property,” but as the State's, fails for two reasons. First, because the settlement is not "received from a third
party,” as required by the state statute, until Ahlborn's chose in action has been reduced to proceeds in her possession, the
assertion that any of the proceeds belonged to the State all along lacks merit. Second, the State's argument that Ahlborn lost
her property rights in the proceeds the instant she applied for medical assistance is inconsistent with the creation of a
statutory lien on those proceeds: ADHS would not need a lien on its own property.

(c) The Court rejects as unpersuasive ADHS' and the United States' arguments that a rule permitting a lien on more than
medical damages ought to apply here either because Ahlborn breached her duty to "cooperate" with ADHS or because there
is an inherent danger of manipulation in cases where the parties to a tort case settle without judicial oversight or input from -
the State. As § 1396k(a)(1)(C) demonstrates, the duty to cooperate arises principally, if not exclusively, in proceedings
initiated by the State to recover from third parties. In any event, the aspersions cast upon Ahlborn are entirely unsupported;
all the record reveals is that ADHS neither asked to be nor was involved in the settlement negotiations. Whatever the bounds
of the duty to cooperate, there is no evidence that it was breached here. Although more colorable, the alternative argument
that a rule of full reimbursement is needed generally to avoid the risk of settlement manipulation also fails. The risk that
parties to a tort suit will allocate away the State's interest can be avoided either by obtammg the State's advance agreement to
an allocation or, if necessary, by submitting the matter to a court for decision.

(d) Also rejected is ADHS' contention that the Eighth Circuit accorded insufficient weight to two decisions by the
Departmental Appeals Board (Board) of the federal Department of Health and Human Services (HHS) rejecting appeals by
two States from denial of reimbursement for costs they paid on behalf of Medicaid recipients who had settled tort claims.
Although HHS generally has broad regulatory authority in the Medicaid area, the Court declines to treat the Board's
reasoning in those cases as controlling because they address a different question from the one posed here, make no mention
of the anti-lien provision, and rest on a questionable construction of the federal third-party liability provisions.

397 F.3d 620, affirmed.

COUNSEL: Lori Freno argued the cause for petitioners.
H. David Blair argued the cause for the United States, as amicus curiae, by special leave of court.
Patricia A. Millett argued the cause for respondent. 2/

JUDGES: Stevens, J., delivered the opinion for a unanimous Court.
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OPINION BY: STEVENS

OPINION
[*272] [***467] [**1756] Justice Stevens delivered the opinion of the-Court.

[HN1] [1A] When a Medicaid recipient in Arkansas obtains a tort settlement following payment of medical costs on her
behalf by Medicaid, Arkansas law automatically imposes a lien on the settlement in an amount equal to Medicaid's costs.
When that amount exceeds the portion of the settlement that represents medical costs, satisfaction of the State's lien requires
payment out of proceeds meant to compensate the recipient for damages distinct from medical costs--like pain and suffering,
lost wages, and loss of future earnings. The Court of Appeals for the Eighth Circuit held that this statutory lien contravened
federal law and was therefore unenforceable. Ahlborn v. Ark. Dep't of Human Servs., 397 F.3d 620 (2005). Other courts have
upheld similar lien provisions. See, e.g., Houghton v. Dep't of Health, 2002 UT 101, 57 P.3d 1067; Wilson v. State, 142
Wn.2d 40, 10 P.3d 1061 [**1757] (2000) (en banc). We granted certiorari to resolve the conflict, 545 U.S. 1165, 126 S. Ct.
35,162 L. Ed. 2d 933 (2005), and now affirm.

I

[***LEdAHR2A] [2A] On January 2, 1996, respondent Heidi Ahlborn, then a 19-year-old college student and aspiring
teacher, suffered severe [*273] and permanent injuries as a result of a car accident. She was left brain damaged, unable to
complete her college education, and incapable of pursuing her chosen career. Although she possessed a claim of uncertain
value against the alleged tortfeasors who caused her injuries, Ahlborn's liquid assets were insufficient to pay for her medical
care. Petitioner Arkansas Department of Health and Human Services (ADHS) ! accordingly determined that she was eligible
for medical assistance and paid providers $215,645.30 on her behalf under the State's Medicaid plan.

1 ADHS was then named Arkansas Department of Human Services.

ADHS required Ahlborn to complete a questionnaire about her accident, and sent her attorney periodic letters advising him
about Medicaid outlays. These letters noted that, under Arkansas law, ADHS had a claim to reimbursement from "any
settlement, judgment, or award" obtained by Ahlborn from "a third party who may be liable for" her injuries, and that no
settlement "shall be satisfied without first giving [ADHS] notice and a reasonable opportunity to establish its interest." 2
ADHS has never asserted, however, that Ahlborn has a duty to reimburse it out of any other subsequently acquired assets or
earnings.

2'Affidavit of Wayne E. Olive, Exhs. 5 and 6 (Mar. 6,2003).

On April 11, 1997, Ahlborn filed suit against two alleged tortfeasors in Arkansas state court seeking compensation for the
injuries she sustained in the January 1996 car accident. She claimed damages not only for past medical costs, but also for
permanent physical injury; future medical expenses; past and future pain, suffering, and mental anguish; past loss of earnings
and working time; and permanent impairment of the ability to earn in the future.

ADHS was neither named as a party nor formally notified of the suit. Ahlborn's counsel did, however, keep ADHS informed
of details concerning [***468] insurance coverage as they became known during the litigation.

[*274] In February 1998, ADHS intervened in Ahlborn's lawsuit to assert a lien on the proceeds of any third-party recovery
Ahlborn might obtain. In October 1998, ADHS asked Ahlborn's counsel to notify the agency if there was a hearing in the
case. No hearing apparently occurred, and the case was settled out of court sometime in 2002 for a total of $550,000. The
parties did not allocate the settlement between categories of damages. ADHS did not participate or ask to participate in
settlement negotiations: Nor did it seek to reopen the judgment after the case had been dismissed. ADHS did, however, assert
a lien against the settlement proceeds in the amount of $215,645.30--the total cost of payments made by ADHS for Ahlborn's

care Il
On September 30, 2002, -Ahlbomn filed this action in the United States District Court for the Eastern District of Arkansas
seeking a declaration that the lien violated the federal Medicaid laws insofar as its satisfaction would require depletion of
compensation for injuries other than past medical expenses. To facilitate the District Court's resolution of the legal questions
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presented, the parties stipulated that Ahlborn's entire claim was reasonably valued at $3,040,708.12; that the settlément
amounted to approximately one-sixth of that sum; and that, if Ahlborn's construction [**1758] of federal law was correct,
ADHS would be entitled to only the portion of the settlement ($35,581.47) that constituted reimbursement for medical
payments made. See App. 17-20.

Ruling o cross-motions for summary judgment, the District Court held that under Arkansas law, which it concluded did not
conflict with federal law, Ahlborn had assigned to ADHS her right to any recovery from the third-party tortfeasors to the full
extent of Medicaid's payments for her benefit. Accordingly, ADHS was entitled to a lien in the amount of $215,645.30.

[*275] The Eighth Circuit reversed. It held that ADHS was entitled only to that portion of the Judgment that represented
payments for medical care. For the reasons that follow, we affirm.

I

The crux of the parties' dispute lies in their competing constructions of the federal Medicaid laws. [HN2] The Medicaid
program, which provides joint federal and state funding of medical care for individuals who cannot afford to pay their own
medical costs, was launched in 1965 with the enactment of Title XIX of the Social Security Act (SSA), as added, 79 Stat.
343,42 U.S.C. § 1396 et seq. (2000 ed. and Supp. III). Its administration is entrusted to the Secretary of Health and Human

Services (HHS), who in turn exercises his authority through the Centers for Medicare and Medicaid Services (CMS). 3

3 Until 2001, CMS was known as the Health Care Financing Administration or HCFA. See 66 Fed. Reg. 35437.

[HIN3] States are not required to participate in Medicaid, but all of them do. The program is a cooperative one; the Federal
Government pays between 50% and 83% of the costs the [***469] State incurs for patient care, 4 and, in return, the State
pays its portion of the costs and complies with certain statutory requirements for making eligibility determinations, collecting
and maintaining information, and adm1mstermg the program. See § 1396a.

'

4 The exact percentage of the federal contribution is calculated pursuant to a formula keyed to each State's per capita income. See 42 U.S.C. §
1396d(b). .

[***LEdHR1B] [1B] One such requirement is that [FIIN4] the state agency in charge of Medicaid (here, ADHS) "take all
reasonable measures to ascertain the legal liability of third parties . . . to pay for care and services available under the plan." §

1396a(a)(25)(A) (2000 e_d.)..5 [*276] The agency's obligation extends beyond mere identification, however;

[HNS] "in any case where such a legal liability is found to exist after medical assistance has been made available on behalf of the
individual and where the amount of reimbursement the State can reasonably expect to recover exceeds the costs of such recovery, the.
State or local agency will seek reimbursement for such assistance to the extent of such legal liability." § 1396a(a)(25)(B).

[HIN6] To facilitate its reimbursement from liable third parties, the State must,

"to the extent that payment has been made under the State plan for medical assistance in any case where a third party has a legal liability
to make payment for such assistance, [have] in effect laws under which, to the extent that payment has been made under the State plan for
medical assistance for health care items or services furnished to an individual, the State is considered to [**1759] have acquired the rights
of such individual to payment by any other party for such health care items or services." § 1396a(a)(25)(H).

The obligation to enact assignment laws is reiterated in another provision of the SSA, which reads as follows:

[HN7] "(a) For the purpose of assisting in the collection of medical support payments and other payments for medical care owed to
recipients of medical assistance under the State plan approved under this subchapter, a State plan for medical assistance shall--

"(1) provide that, as a condition of eligibility for medical assistance under the State plan to an individual who [*277] has the legal
capacity to execute an assignment for himself, the individual is required--

"(A) to assign the State any rights . . . to support (specified as support for the purpose of medical care by a court or administrative order)
and to payment for medical care from any third party;

http://Www.lexisnexis.com/us/lnacademic/delivery/PrintDoc.do‘?fromCart=false&dnldFile... 2/22/2009



Page 11 of 17

"(B) to cooperate with the State . . . in obtaining support and payments (described in subpémgraph (A)) for himself . . .; and

"(C) to cooperate with the State in identifying, and providing information to assist the State in pursuing, any third party who may be liable
to pay for care and services [***470] available under the plan . .. ." § 1396k(a).

Finally, [HN8] "any amount collected by the State under an assignment made" as described above "shall be retained by the
State as is necessary to reimburse it for medical assistance payments made on behalf of" the Medicaid recipient. § 1396k(b).
"[T]he remainder of such amount collected shall be paid" to the recipient. Jbid.

5 [HN9] A "third party" is defined by regulanon as "any individual, entity or program that is or may be liable to pay all or part of the expenditures
for medical assistance furnished under a State plan." 42 CFR § 433.136 (2005).

[HN10] Acting pursuant to its understanding of these third-party liability provisions, the State of Arkansas passed laws that
purport to allow both ADHS and the Medicaid recipient, either independently or together, to recover "the cost of benefits"
from third parties. Ark. Code Ann. §§ 20-77-301 through 20-77-309 (2001). Initially, "[a]s a condition of eligibility" for
Medicaid, an applicant "shall automatically assign his or her right to any settlement, judgment, or award which may be
obtained against any third party to [ADHS] to the full extent of any amount which may be paid by Medicaid for the benefit of
the applicant." § 20-77-307(a). Accordingly, "[w]hen medical assistance benefits are provided" to the recipient "because of
injury, disease, or disability for which another person is liable," ADHS "shall have a right to recover from the person the cost
of benefits so provided." § 20-77-301(a). ¢ [*278] ADHS' suit "shall" not, however, "be a bar to any action upon the claim or
cause of action of the recipient.” § 20-77-301(b). Indeed, the statute envisions that the recipient will sometimes sue together
with ADHS, see § 20-77-303, or even alone. If the latter, the assignment described in § 20-77-307(a) "shall be considered a
statutory lien on any settlement, judgment, or award received . . . from a third party." § 20-77-307(c); see also § 20-77-302(a)
[HN11] ("When an action or claim is brought by a medical assistance recipient . . ., any settlement, judgment, or award
obtained is subject to the division's claim for reimbursement of the benefits provided to the recipient under [**1760] the

medical assistance program™).

6 Under the Arkansas statute, ADHS' right to recover medical costs appears to be broader than that of the recipient. When ADHS sues, "no
contributory or comparative fault of a recipient shall be attributed to the state, nor shall any restitution awarded to the state be denied or reduced by

any amount or percentage of fault attributed to a recipient.” § 20-77-301(d)(1) (2001).

7 [HN12] The Arkansas Supreme Court has held that ADHS has an independent, nonderivative right to recover the cost of benefits from a third-
party tortfeasor under § 20-77-301 éven when the Medicaid recipient also sues for recovery of medical expenses. See National Bank of Commerce
v. Quirk, 323 Ark. 769, 792-794, 918 S.W.2d 138, 151-152 (1996). .

The State, through this statute, claims an entitlement to more than just that portion of a judgment or settlement that represents
payment for medical expenses. It claims a right to recover the entirety of the costs it paid on the Medicaid recipient's behalf.
Accordingly, if, for example, a recipient sues alone and settles her entire action against a third-party tortfeasor for $20,000,
and ADHS has paid that amount or more to medical providers on her behalf, ADHS gets the whole settlement and the
recipient is left with nothing. This is so even when the parties to the settlement allocate damages between medical costs, on
the one hand, and other injuries like lost wages, on the other. The same rule also [*279] would apply, it seems, if the
recovery were the result not of a [***471] settlement but of a jury verdict. In that case, under the Arkansas statute, ADHS

could recover the full $20,000 in the face of a jury allocation of, say, only $10,000 for medical expenses. ¥ /

8 ADHS denies that it would actually demand the full $20,000 in sucha case, see Brief for Petitioners 49, n 13, but points to no provision of the
Arkansas statute that would prevent it from doing so.

That this is what the Arkansas statute requires has been confirmed by the State's Supreme Court. In Arkansas Dep't of
Human Servs. v. Estate of Ferrel, 336 Ark. 297, 984 S.W.2d 807 (1999), the court refused to endorse an equitable, nontextual
interpretation of the statute. Rejecting a Medicaid recipient's argument that he ought to retain some of a settlement that was
insufficient to cover both his and Medicaid's expenses, the court explamed
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[HN13] "Given the clear, unambiguous language of the statute, it is apparent that the legislature intended that ADHS's ability to recoup
Medicaid payments from third parties or recipients not be restricted by equitable subrogation principles such as the 'made whole' rule
stated in [ Franklin v. Healthsource of Arkansas, 328 Ark. 163, 942 S.W.2d 837 (1997)]. By creating an automatic legal assignment
which expressly becomes a statutory lien, [Ark. Code Ann. § 20-77-307 (1991)] makes an unequivocal statement that the ADHS's ability
to recover Medicaid payments from insurance settlements, if it so chooses, is superior to that of the recipient even when the settlement
does not pay all the recipient's medical costs. " Id., at 308, 984 S. W. 2d, at 811.

Accordingly, the Arkansas statute, if enforceable against Ahlborn, authorizes imposition of a lien on her settlement proceeds
in the amount of $215,645.30. Ahlborn's argument before the District Court, the Eighth Circuit, and this Court [*280] has
been that Arkansas law goes too far. We agree. Arkansas' statute finds no support in the federal third-party liability
provisions, and in fact squarely conflicts with the anti-lien provision of the federal Medicaid laws. '

I

[***LEdHR1C] [1C] We must decide whether ADHS can lay claim to more than the portion c;f Ablbom's settlement that

represents medical expenses. ® The text of the federal [**1761] third-party liability provisions suggests not; it focuses on
recovery of payments for medical care. [HN14] Medicaid recipients must, as a condition of eligibility, "assign the State any
rights . . . to payment for medical care from any third party,” 42 U.S.C. § 1396k(a)(1)(A) (emphasis added), not rights to
payment for, for example, lost wages. The other statutory language that ADHS relies upon is not to the contrary; indeed, it
reinforces the limitation implicit in the assignment provision.

'9 The parties here assume, as do we, that [HN15] a State can fulfill its obligations under the federal third-party liability provisions by requiring an
"assignment" of part of, or placing a lien on, the settlement that a Medicaid recipient procures on her own. Cf. §§ 1396k(a)(1)(B)-(C) (the recipient
has a duty to identify liable third parties and to "provid[e] information to assist the State in pursuing" those parties (emphasis added)).

[***LEdHR1D] [1D] [***LEdHR2B] [2B] First, ADHS points to § 1396a(a)(25)(B)'s requirement that States "seek
reimbursement for [medical] assistance to the extent of [***472] such legal liability" (emphasis added) and suggests that this
means that the entirety of a recipient's settlement is fair game. In fact, as is evident from the context of the emphasized
language, "such legal liability" refers to "the legal liability of third parties . . . fo pay for care and services available under the
plan." § 1396a(a)(25)(A) (emphasis added). Here, the tortfeasor has accepted liability for only one-sixth of the recipient's
overall damages, and ADHS has stipulated that only $35,581.47 of that sum represents compensation for medical expenses

Under the circumstances, [*281] the relevant "liability" extends no further than that amount. 1o

10 [***LEdHR2C)] [2C] The effect of the stipulation is the same as if a trial judge had found that Ahlborn's damages amounted to $3,040,708.12
(of which $215,645.30 were for medical expenses), but because of her contributory negligence, she could only recover one-sixth of those damages.

[***LEdHR1E] [1E] Second, ADHS argues that the language of § 1396a(a)(25)(H) favors its view that it can demand full
reimbursement of its costs from Ahlborn's settlement. That provision, which echoes the requirement of a mandatory
assignment of rights in § 1396k(a), says that the State must have in effect laws that, "to the extent that payment has been
made under the State plan for medical assistance for health care items or services furnished to an individual," give the State
the right to recover from liable third parties. This must mean, says ADHS, that the agency's recovery is limited only by the
amount it paid out on the recipient's behalf--and not by the third-party tortfeasor's particular liability for medical expenses.
But that reading ignores the rest of the provision, which makes clear that the State must be assigned "the rights of [the
recipient] to payment by any other party for such health care items or services." § 1396a(a)(25)(H) (emphasis added). Again,
the statute does not sanction an assignment of rights to payment for anything other than medical expenses--not lost wages,
not pain and suffering, not an inheritance.

Finally, ADHS points to the provision requiring that, where the State actively pursues recovery from the third party,
Medicaid be reimbursed fully from "any amount collected by the State under an assignment" before "the remainder of such
amount collected" is remitted to the recipient. § 1396k(b). In ADHS' view, this shows that the State must be paid ini full from
any settlement. See Brief for Petitioners 13. But, even assuming the provision applies in cases where the State does not
actively participate in the litigation, ADHS' conclusion rests on a false premise: The [*282] "amount recovered . . . under an
assignment" is not, as ADHS assumes, the entire settlement; as explained above, under the federal statute the State's assigned
rights extend only to recovery of payments [**1762] for medical care. Accordingly, what § 1396k(b) requires is that the State
be paid first out of any damages representing payments for medical care before the re01p1ent can recover any of her own costs

for medical care. !
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11 Implicit in ADHS' interpretation of this provision is the assumption that there can be no “remainder” to remit to the Medicaid recipient if all the
State has been assigned is the right to damages for medical expenses. That view in turn seems to rest on an assumption either that Medicaid will
have paid all the recipient's medical expenses or that Medicaid's expenses will always exceed the portion of any third-party recovery earmarked for
medical expenses. Neither assumption holds up. First, as both the Solicitor General and CMS acknowledge, the recipient often will have paid
medical expenses out of her own pocket. See Brief for United States as Amicus Curiae 12 (under § 1396k(b), "the beneficiary retains the right to
payment for any additional medical expenses personally incurred either before or subsequent to Medicaid eligibility and for other damages"); CMS,
State Medicaid Manual § 3907, available at htips://www.lexis.com>Legal>Secondary Legal>CCH>Health Law>CMS Program Manuals>CCH
CMS Program Manuals P 3907 (as updated Mar. 25, 2006, and available in Clerk of Court's case file) (envisioning that "medical insurance
payments," for example, will be remitted to the recipient if possible). Second, even if Medicaid's outlays often exceed the portion of the recovery
earmarked for medical expenses in tort cases, the third-party liability provisions were not drafted exclusively with tort settlements in mind. In the
case of health insurance, for example, the funds available under the policy may be enough to cover both Medicaid's costs and the recipient's own

medical expenses.

At the very least, then, the federal [**¥473] third-party liability provisions require an assignment of no more than the right
to recover that portion of a settlement that represents payments for medical care. 2 They did not mandate the enactment of
the Arkansas scheme that we have described.

12 ADHS concedes that, had a jury or judge allocated a sum for medical payments out of a larger award in this case, the agency would be entitled
to reimburse itself only from the portion so allocated. See Brief for Petitioners 49, n 13; see also Brief for United States as Amicus Curiae 22,n'14
(noting that the Secretary of HHS "ordinarily accepts" a jury allocation of medical damages in satisfaction of the Medicaid debt, even where

- smaller than the amount of Medicaid's expenses). Given the stipulation between ADHS and Ahlborn, there is no textual basis for treating the
settlement here differently from a judge-allocated settlement or even a jury award; all such awards typically establish a third party's "liability" for
both "payment for medical care" and other heads of damages.

[*283] IV

[***LEdHR1F] [1F] If there were no other relevant provisions in the federal statute, the State might plausibly argue that
federal law supplied a recovery "floor" upon which States were free to build. In fact, though, [HN16] the federal statute
places express limits on the State's powers to pursue recovery of funds it paid on the recipient's behalf. These limitations are
contained in 42 U.S.C. §§ 1396a(a)(18) and 1396p. Section 1396a(a)(18) requires that a state Medicaid plan comply with §
1396p, which in turn prohibits States (except in circumstances not relevant here) from placing liens against, or seeking
recovery of benefits paid from, a Medicaid recipient: '

[HN17] "(a) Imposition of lien lagainst property of an individual on account of medical assistance rendered to him under a State plan

"(1) No lien may be imposed against the property of any individual prior to his death on account of medical assistance paid or to be paid
on his behalf under the State plan, except-—-

"(A) pursuant to the judgment of a court on account of benefits incorrectly paid on behalf of such individual, or

"(B) [in certain circumstances not relevant here]

¢

';(b) Adjustment or recdvery of medical assistance correctly paid under a State plan

[**1763] "(1) No adjustment or recovery of any medical assistance correctly paid on behalf of an individual under the [*284] State plan
may be made, except [in circumstances not relevant here]." § 1396p.

Read literally and in isolation, the anti-lien prohibition contained in § 1396p(a) would appear to ban even a lien on that
portion of the settlement [***474] proceeds that represents payments for medical care. '* Ahlborn does not ask us to go so
far, though; she assumes that the State's lien is consistent with federal law insofar as it encumbers proceeds designated as
payments for medical care. Her argument, rather, is that the anti-lien provision precludes attachment or encumbrance of the

remainder of the settlement. / k '

13 Likewise, subsection (b) would appear to forestall any attempt by the State to recover benefits paid, at least from the "individual." See, e.g.,
Martin ex rel. Hoff v. Rochester, 642 N.W.2d 1, 8,n. 6 (Minn. 2002); Wallace v. Estate of Jackson, 972 P.2d 446, 450 (Utah 1998) (Durham, J.,
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dissenting) (reading § 1396p to "prohibi[t] not only liens against Medicaid recipients but also any recovery for medical assistance correctly paid").
The parties here, however, neither cite nor discuss the antirecovery provision of § 1396p(b). Accordingly, we leave for another day the question of
its impact on the analysis.

We agree. There is no question that the State can require an assignment of the right, or chose in action, to receive payments
for medical care. So much is expressly provided for by §§ 1396a(a)(25) and 1396k(a). And we assume, as do the parties, that
the State can also demand as a condition of Medicaid eligibility that the recipient "assign" in advance any payments that may
constitute reimbursement for medical costs. To the extent that the forced assignment is expressly authorized by the terms of
§§ 1396a(a)(25) and 1396k(a), it is an exception to the anti-lien provision. See Wash. State Dep't of Soc. & Health Servs. v.
Guardianship Estate of Keffeler, 537 U.S. 371, 383-385, and n. 7, 123 S. Ct. 1017, 154 L. Ed. 2d 972 (2003). But that does
not mean that the State can force an assignment of, or place a lien on, any other portion of Ahlborn's property. As explained
above, the exception carved out by [*285] §§ 1396a(a)(25) and 1396k(a) is limited to payments for medical care. Beyond
that, the anti-lien provision applies.

ADHS tries to avoid the anti-lien provision by characterizing the settlement proceeds as not Ahlborn's "property.” 14 Its
argument appears to be that the automatic assignment effected by the Arkansas statute rendered the proceeds the property of-

the State. ! See Brief for Petitioners 31 ("[Ulnder Arkansas law, the lien does not attach to the recipient's 'property’ because
it attaches only to those proceeds already assigned to the Department as a condition of Medicaid eligibility"). That argument
fails for two reasons.

14 [HN18] "Property" is defined by regulation as "the homestead and all other personal and real property in which the recipient has a legal
interest." 42 CFR § 433.36(b) (2005).

15 The United States as amicus curiae makes the different argument that the proceeds never became Ahlborn's "property” because "to the extent~
the third party's payment passes through the recipient's hands en routeto the State, it comes with the State's lien already attached." Brief as Amicus
Curiae 18. Even if that reading were consistent with the Arkansas statute (and it is not, see infia this page), the United States' characterization of
the "assignment" simply reinforces Ahlborn's point: This is a lien that attaches to the property of the recipient.

First, ADHS insists that Ahlborn at all times until judgment retained her entire chose in action--a right that included her claim
for medical damages. The statutory lien, then, cannot have attached until the proceeds materialized. That much is clear

[**1764] from the text of the Arkansas statute, which says that the "assignment shall be considered a statutory lien on any
settlement . . . received by the recipient from a third party." [**%*475] Ark. Code Ann. § 20-77-307(c) (2001) (emphasis
added). The settlement is not "received" until the chose in action has been reduced to proceeds in.Ahlborn's possession.
Accordingly, the assertion that-any of the proceeds belonged to the State all along lacks merit.

Second, the State's argument that Ahlborn lost her property rights in the proceeds the instant she applied for medical
assistance is inconsistent with the creation of a statutory [*286] lien on those proceeds. Why, after all, would ADHS need a
lien on its own property? [HN19] A lien typically is imposed on the property of another for payment of a debt owed by that
other. See Black's Law Dictionary 922 (6th ed. 1990). Nothing in the Arkansas statute defines the term otherwise.

[***LEdHR1G] [1G] [***LEdHR3] [3] That the lien is also called an "assignment" does not alter the analysis. The terms
that Arkansas employs to describe the mechanism by which it lays claim to the settlement proceeds do not, by themselves,
tell us whether the statute violates the anti-lien provision. See United States v. Craft, 535 U.S. 274, 279, 122 S. Ct. 1414, 152
L. Ed. 2d 437 (2002); Drye v. United States, 528 U.S. 49, 58-61, 120 S. Ct. 474, 145 L. Ed. 2d 466 (1999). Although
denominated an "assignment," the effect of the statute here was not to divest Ahlborn of all her property interest; instead,
Ahlborn retained the right to sue for medical care payments, and the State asserted a right to the fruits of that suit once they
materialized. In effect, and as at least some of the statutory language recognizes, Arkansas has imposed a lien on Ahlborn's

property. !¢ Since none of the federal third-party liability provisions excepts that lien from operation of the anti-lien

" provision, its imposition violates federal law. 1 sz

16 Because ADHS insists that "Arkansas law did notrequire Ahlborn to assign her claim or her nght to sue," Brief for Petitioners 33 (emphasis in
original), we need not reach the question whether a State may force a recipient to assign a chose in action to receive as much of the settlement as is
necessary to pay Medicaid's costs. The Eighth Circuit thought this would be impermissible because the State cannot "circumvent the restrictions of
the federal anti-lien statute simply by requiring an applicant for Medicaid benefits to assign property rights to the State before the applicant
liquidates the property to a sum certain." App. to Pet. for Cert. 6. Indeed, ADHS acknowledges that Arkansas cannot, for example, require a
Medicaid applicant to assign in advance any right she may have to recover an inheritance or an award in a civil case not related to her injuries or
medical care. This arguably is no different; as with assignment of those other choses in action, 3551gmnent of the right to compensation for lost
wages and other nonmedical damages is nowhere authorized by the federal th1rd~party liability provisions. .
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[*287] V

[***LEJdHR4] [4] ADHS and its amici urge, however, that even if a lien on more than medical damages would violate
federal law in some cases, a rule permitting such a lien ought to apply here either because Ahlborn breached her duty to
"cooperate” with ADHS or because there is an inherent danger of manipulation in cases where the parties to a tort case settle
without judicial oversight or input from the State. Neither argument is persuasive.

The United States proposes a default rule of full reimbursement whenever the recipient breaches her duty to "cooperate," and
asserts that [**%476] Ahlborn in fact breached that duty. 17 But, even if the Government's [**1765] allegations of obstruction
were supported by the record, its conception of the duty to cooperate strays far beyond the text of the statute and the relevant
regulations. The duty to cooperate arises principally, if not exclusively, in proceedings initiated by the State to recover from
third parties. See 42 U.S.C. § 1396k(a)(1)(C) (recipients must "cooperate with the State in identifying . . . and providing
information to assist the State in pursuing" third parties). Most of the accompanying federal regulations simply echo this
basic duty; all they add is that the recipient must "[p]ay to the agency any support or medical care funds received that are
covered by the assignment of rights." 42 CFR § 433.147(b)(4) (2005).

17 See, e.g., Brief for United States as Amicus Curiae 14 (alleging that Ahlbom "omitt[ed] or understat[ed] the medical damages claim from her
lawsuit and attempt[ed] to horde for herself the third-party liability payments"); id., at 15 ("[H]aving forsaken her federal and state statutory duties
of candid and forthcoming cooperation[,] respondent, rather than the taxpayers, must bear the financial consequences of her actions"); id., at 21, 24
(referring to Ahlborn's "backdoor settlement"” and "obstruction and attrition," as well as her "calculated evasion of her legal obligations”).

In any event, the aspersions the United States casts upon Ahlbom are entirely unsupported; all the record reveals is that
ADHS, despite having intervened in the lawsuit and [*288] asked to be apprised of any hearings, neither asked to be nor was
involved in the settlement negotiations. Whatever the bounds of the duty to cooperate, there is no evidence that it was
breached here.

ADHS' and the United States' alternative argument that a rule of full reimbursement is needed generally to avoid the risk of
settlement manipulation is more colorable, but-ultimately also unpersuasive. The issue is not, of course, squarely presented
here; ADHS has stipulated that only $35,581.47 of Ahlborn's settlement proceeds properly are designated as payments for
medical costs. Even in the absence of such a postsettlement agreement, though, the risk that parties to a tort suit will allocate
away the State's interest can be avoided either by obtaining the State's advance agreement to an allocation or, if necessary, by
submitting the matter to a court for decision. !® For just as there are risks in underestimating the value of readily calculable
damages in settlement negotiations, so also is there a countervailing concern that a rule of absolute priority might preclude

settlement in a large number of cases, and be unfair to the recipient in others. °

18 As one amicus observes, some States have adopted special rules and procedures for allocating tort settlements in circumstances where, for
example, private insurers' rights to recovery are at issue. See Brief for Association of Trial Lawyers of America 20-21. Although we express no
view on the matter, we leave open the possibility that such rules and procedures might be employed to meet concerns about settlement
manipulation.

19 The point is illustrated by state cases involving the recovery of workers' compensation benefits paid to an employee (or the family of an
employee) whose injuries were caused by a third-party tortfeasor. In ‘Flanigan v. Department of Labor and Industry, 123 Wn. 2d 418, 869 P.2d 14
(1994), for example, the court concluded that the state agency could not satisfy its lien out of damages the injured worker's spouse recovered as
compensation for loss of consortium. The court explained that the depamnent could not "share in damages for which it has prov1ded no
compensation” because such a result would be "absurd and fundamentally unjust." Jd., at 426, 869 P. 2d, at 17.

[***477] [*289] V1

[***LEdHRSA] [SA] Finally, ADHS contends that the Court of Appeals' decision below accords insufficient weight to two
decisions by the Departmental Appeals Board of HHS (Board) rejecting appeals by the States of California and Washington
‘from denial of reimbursement for costs those States paid on [**1766] behalf of Medicaid recipients who had settled tort
claims. See App. to Pet. for Cert. 45-67 (reproducing In re Washington State Dept. of Social & Health Servs., Dec. No. 1561,
1996 WL 157123 (HHS Dept. App. Bd., Feb. 7, 1996)); App. to Pet. for Cert. 68-86 (reproducing In re California Dept. of
Health Servs., Dec. No. 1504, 1995 WL 66334 (HHS Dept. App. Bd., Jan. 5, 1995)). Because the opinions in those cases
address a different question from the one posed here, make no mention of the anti-lien provision, and, in any event, rest on a
questionable construction of the federal third-party liability provisions, we conclude that they do not control our analysis.
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[HN20] Normally, if a State recovers from a third party the cost of Medicaid benefits paid on behalf of a recipient, the
Federal Government owes the State no reimbursement, and any funds already paid by the Federal Government must be
returned. See 42 CFR § 433.140(a)(2) (2005) (federal financial participation "is not available in Medicaid payments if . . . [t]
he agency received reimbursement from a liable third party"); § 433.140(c). Washington and California both had adopted
schemes according to which the State refrained from claiming full reimbursement from tort settlements and instead took only
a portion of each settlement. (In California, the recipient typically could keep at least 50% of her settlement, see App. to Pet.
for Cert. 72; in Washington, the proportion varied from case to case, see id., at 48-51.) Each scheme resulted in the State's
having to pay a portion of the recipient's medical costs--a portion for which the State sought partial reimbursement from the
Federal Government. CMS (then called HCFA) denied this partial reimbursement [*290] on the ground that the States had
an absolute duty to seek full payment of medical expenses from third-party tortfeasors.

The Board upheld CMS' determinations. In California's appeal, which came first, the Board concluded that the State's duty to
seek recovery of benefits "from available third party sources to the fullest extent possible" included demanding full
reimbursement from the entire proceeds of a Medicaid recipient's tort settlement. Id., at 76. The Board acknowledged that §
1396k(a) "refers to assignment only of 'payment for medical care," but thought that "the stattory scheme as a whole
contemplates that the actual recovery might be greater and, if it is, that Medicaid should be paid first." Ibid. The Board gave
two other reasons for siding with CMS: First, the legislative history of the third-party liability evinced a congressional intent
that "the Medicaid program . . . be reimbursed from available third party sources to the fullest extent possible," ibid.; and,
second, California had long been on notice that it would not be reimbursed for any shortfall resulting from failure to fully
recoup Medicaid's costs from tort settlements, see [***478] id., at 77. The Board also opined that the State could not escape
its duty to seek full reimbursement by relying on the Medicaid recipient's efforts in litigating her claims. See id., at 79-80.

Finally, responding to the State's argument that its scheme gave Medicaid recipients incentives to sue third-party tortfeasors
and thus resulted in both greater recovery and lower costs for the State, the Board observed that "a state is free to allow
recipients to retain the state's share" of any recovery, so long as it does not compromise the Federal Government's share. 1d.,
at 85.

The Board reached the same conclusion, by the same means, in the Washington case. See id., at 53-64.

Neither of these adjudications compels us to conclude that Arkansas' statutory [**1767] lien comports with federal law. First,
the Board's rulings address a different question from the one [*291] presented here. The Board was concerned with the

Federal Government's obligation to reimburse States that had, in its view, failed to seek full recovery of Medicaid's costs and
had instead relied on recipients to act as private attorneys general. The Board neither discussed nor even so much as cited the
federal anti-lien provision. '

Second, the Board's acknowledgment that the assignment of rights required by § 1396k(a) is limited to payments for medical
care only reinforces the clarity of the statutory language. Moreover, its resort to "the statutory scheme as a whole" as :
justification for muddying that clarity is nowhere explained. Given that the only statutory provisions CMS relied on are §§
1396a(a)(25), 1396k(a), and 1396k(b), see id., at 75-76; id., at 54-55, and given the Board's concession that the first two of

* these limit the State's assignment to payments for medical care, the "statutory scheme" must mean § 1396k(b). But that
provision does not authorize the State to demand reimbursement from portions of the settlement allocated or allocable to
nonmedical damages; instead, it gives the State a priority disbursement from the medical expenses portion alone. See supra,
at 282, 164 L. Ed. 24, at 473. In fact, in its adjudication in the Washington case, the Board conceded as much: "[CMS] may
require a state to assert a collection priority over funds obtained by Medicaid recipients in [third-party liability] suits even
though the distribution methodology set forth in section [1396k(b)] refers only to payments collected pursuant to assignments
for medical care." App. to Pet. for Cert. 54 (emphasis added). The Board's reasoning therefore is internally inconsistent.

[***LEdHRSB] [5B] [***LEdHR6] [6] [***LEdHR?7] [7] Third, the Board's reliance on legislative history is misplaced.
The Board properly observed that Congress, in crafting the Medicaid legislation, intended that Medicaid be a "payer of last
resort." S. Rep. No. 99-146, p 313 (1985). That does not mean, however, that Congress meant to authorize States to seek
reimbursement from Medicaid recipients themselves; in fact, with the possible exception of a lien [*292] on payments for
medical care, the statute expressly prohibits liens against the property of Medicaid beneficiaries. See 42 U.S.C. § 1396p(a).
We recognize that [HN21] Congress has delegated "broad regulatory authority to the Secretary [of HHS] in the Medicaid
area," Wisconsin. Dep't of Health & Family Servs. v. Blumer, 534 U.S. 473, 496, n. 13, [***479] 122 S. Ct. 962, 151 L. Ed.
2d 935 (2002), and that agency adjudications typically warrant deference. Here, however, the Board's reasoning couples
internal inconsistency with a conscious disregard for the statutory text. Under these circumstances, we decline to treat the
agency's reasoning as controlling.

vl
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[***LEdHR1H] [1H] Federal Medicaid law does not authorize ADHS to assert a lien on Ahlborn's settlement in an amount
exceeding $35,581.47, and the federal anti-lien provision affirmatively prohibits it from doing so. Arkansas' third-party
liability provisions are unenforceable insofar as they compel a different conclusion. The judgment of the Court of Appeals is
affirmed. :

It is so ordered.
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Chapter 43.20B RCW
Revenue recovery for department of social and health services

RCW Sections

43.20B.010
43.20B.020
43.20B.030
43.20B.040
43.20B.050
43.208.060

43.20B.070
43.20B.080

43.20B.090

43.20B.110
43.20B.120

43.20B.310
43.20B.320
43.20B.325
43.20B.330
43.20B.335
43.208.340

43.20B.345
43.20B.347
43.20B.350
43.20B.355
'43.20B.360
43.20B.370
43.20B.410
43.20B.415
43.20B.420
43.20B.425

43.20B.430

GENERAL PROVISIONS
Definitions. '
Fees for services -- Department of health and department of social and health services.
Overpayments and debts due the department -- Time limit -- Write-offs and compromises.
Chapter does not apply where another party liable -- Statement of lien -- Form.
Liens -- Compromise -- Settlement or judgment. -

Reimbursement for medical care or residential care -- Lien -- Subrogation--Delegation of lien and
subrogation rights.

Torts committed against recipients of state assistance - Duties of attorney representing recipient -- Trust
account for departmental lien. :

Recovery for paid medical assistance -- Rules -- Disclosure of estate recovery costs, terms, and
conditions.

Recovery for paid medical assistance and state-funded long-term care--Legislative intent--Legislative
confirmation of effect of 1994 ¢ 21.

NONRESIDENTIAL FEES AND COSTS OF SERVICES
License fees to be charged by secretary -- Waiver -- Review and comment.
Funeral assistance -- Lien against assets.

RESIDENTIAL SERVICES

Residential care paym‘ents‘by familieé, when not collected.
Mental illness -- Treatment costs -- Criminally insane -- Liability.
Mental illness -- Hospitalization charges -- How computed.
Mental illness -- Treatment costs -- Liability.
Mental illness - Treatment costs -- Determination of ability-to pay -- Standards -- Rules and regulations.

Mental iliness -- Treatment costs -- Notice and finding of responsibility -- Period -- Adjudicative
proceedings.

Mental iliness -- Treatment costs -- Judgment for accrued amounts.

Mental illness -- Treatment costs -- Lien against real and personal property.

Mental illness -- Treatment costs -- Modification or vacation of findings of responsibility.

Mental iliness -~ Hospitaiization charges -- Due date -- Collection.

Mental illness -- Hospitalization charges -- Collection -- Statutes of limitation.

Mental illness -- Hospitalization charges -- Collection -- Prosecuting attorneys to assist.

Residential habilitation centers -- Liability for costs of services -- Declaration of purpose.

State residential schools -- Liability for costs of services -- Limitation.

Residential habilitation centers -- Determination of costs of services -- Establishment of rates -- Collection.

Residential habilitation centers — Costs of services - Investigation and determination of ability to pay --
Exemptions.

Residential habilitation centers - Costs of services -- Notice and finding of responsibility -- Service --

Adjudicative proceeding. ‘
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43.20B.435 State residential habilitation centers - Costs of services -- Modification or vacation of finding of
responsibility. ’

43.20B.440 Residential habilitation centers -- Costs of services -- Charges payable in advance.

43.20B.445 Residential habilitation centers -- Costs of services -- Reimbursement from property subsequently
acquired -- Placement outside school -- Liability after death of resident.

43.20B.450 State residential habilitation centers - Costs of services -- Liabilities created apply to care, support, and
treatment after July 1, 1967.

43.20B.455 Residential habilitation centers -~ Costs of services -- Discretionary allowance in resident's fund.

43.20B.460 Guardianship fees and additional costs for incapacitated clients paying part of costs -- Maximum amount --
Rules.

RECOVERY OF OVERPAYMENTS
43.20B.620 Overpayments of assistance -- Lieh against recipient's property -- Recovery methods.
43.20B.630 Overpayments of assistance -- Procedures - Adjudicative proceeding.
43.20B.635 Overpayments of assistance -- Orders to withhold property of debtor -- Procedures.

- 43.20B.640 Overpayments of assistance -- Failure to withhold property of debfor.
43.20B.645 Overpayments of assistance -- Assignment of earnings.
43.20B.660 Improper realty transfer -- Suit to rescind -- Recovery from recipient's estate.
43.20B.670 Excess property assistance program -- Lien -- Department as creditor.

43.20B.675 Vendor overpayments -- Goods or services provided on or after July 1, 1998 -- Notice -- Adjudicative
proceeding -- Enforcement -- Collection -- Rules.

43.20B.680 Vendor overpayments -- Lien or other security -- Setoff of recoupment -- Exception. .
43.20B.685 Vendor overpayments - Liens - Duratic;n -- Enforcement. |
- 43.20B.688 Limitation on actions to enforce vendor overpayment debts.
43.20B.690 Vendor overpayments -- Remedies nonexclusive.
43.20B.695 Vendor overpayments -- interest -- Ekceptions.

43.20B.710 Medical assistance -- Improper transfer or assignment of resources — Penalty -- Presumption, rebuttal --
' Attorney's fees. '

43.20B.720 Recipient receiving industrial insurance compensation -- Subrogation rights of department - Lien -
Withhold and deliver notice. i

43.20B.730 Recipient receiving industrial insurance compensation -- Effective date of lien and notice -- Service.
43.20B.735 Recipient receiving industrial insurance comp‘ensation -- Duty to withhold and deliver -- Amount.

43.20B.740 Recipient receiving industrial insurance compensation -- Adjudicative proceeding--Collection pending final
order. : :

43.20B.745 Recipient receiving industrial insurance compensation -- Application.

43.20B.750 Recipients holding title to real property or purchasing under land sales contracts -- Recording request for,
" notice or termination or request for notice of transfer or encumbrance of property -- Notice and hearing -

Rules. :
CONSTRUCTION

43.20B.900 Savings - 1987 ¢ 75.
43.20B.901 Severability -- 1987 ¢ 75.

o
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RCW 43.20B.410
Residential habilitation centers — Liability for costs of services — Declaration of purpose.

The purpose of RCW 43.20B.410 through 43.20B.455 is to place financial responsibility for cost of care, support and
treatment upon those residents of residential habilitation centers operated under chapter 71A.20 RCW who possess
assets over and above the minimal amount required to be retained for personal use; to provide procedures for establishing
such liability and the monthly rate thereof, and the process for appeal therefrom to the secretary of social and health
services and the courts by any person deemed aggrieved thereby.

[1988 ¢ 176 § 902; 1987 ¢ 75 § 23; 1979 ¢ 141 § 237; 1967 ¢ 141 § 1. Formerly RCW 72.33.650.]

Notes: .
Severability -- 1988 ¢ 176: See RCW 71A.10.900.

Effective date -- 1967 ¢ 141: "This 1967 amendatory act shall become effective July 1, 1967." [1967 ¢ 141.§ 13.]
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RCW 43.20B.415
State residential schools — Liability for costs of services — Limitation.

The estates of all mentally or physically deficient persons who have been admitted to the state residential schools listed in
*RCW 72.33.030 either by application of their parents or guardian or by commitment of court, or who may hereafter be
admitted or committed to such institutions, shall be liable for their per capita costs of care, support and treatment:
PROVIDED, That the estate funds may not be reduced as a result of such liability below an amount as set forth in *RCW
72.33.180.

[1971 ex.s. ¢ 118 § 2; 1967 c 141 § 2. Formerly RCW 72.33.655.]
Notes: :
*Reviser's note: RCW 72.33.030 and 72.33.180 were repealed by 1988 ¢ 176 § 1007. See Title 71A RCW. The.
term "residential schools" was changed to "residential habilitation centers" by 1988 ¢ 176.

Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.420
Residential habilitation centers — Determination of costs of services — Establishment of rates — Collection.

The charges for services as provided in RCW 43.20B.425 shall be based on the rates established for the purpose of
receiving federal reimbursement for the same services. For those services for which there is no applicable federal
reimbursement-related rate, charges shall be based on the average per capita costs, adjusted for inflation, of operating
each of the residential habilitation centers for the previous reporting year taking into consideration all expenses of
institutional operation, maintenance and repair, salaries and wages, equipment and supplies: PROVIDED, That all
expenses directly related to the cost of education for persons under the age of twenty-two years shall be excluded from the
computation of the average per capita cost. The department shall establish rates on a per capita basis and promulgate
those rates or the methodology used in computing costs and establishing rates as rules of the department in accordance
with chapter 34.05 RCW. The department shall be charged with the duty of collection of charges incurred under RCW
43.20B.410 through 43.20B.455, which may be enforced by civil action instituted by the attorney general within or-without

the state.

[1988 ¢ 176 § 903; 1987 ¢ 75 § 24; 1984 ¢ 200 § 1; 1979 ¢ 141 § 238; 1967 ¢ 141 § 3. Formerly RCW 72.33.660.]

Notes:
Severability -- 1988 ¢ 176: See RCW 71A.10.900.

Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.425
Residential habilitation centers — Costs of services — Investigation and determination of ability to pay —

Exemptions.

The department shall investigate and determine the assets of the estates of each resident of a residential habilitation
center and the ability of each such estate to pay all, or any portion of, the average monthly charge for care, support and
treatment at a residential habilitation center as determined by the procedure set forth in RCW 43.20B.420: PROVIDED,
That the sum as set forth in RCW 71A.20.100 shall be retained by the estate of the resident at all times for such personal
needs as may arise: PROVIDED FURTHER, That where any person other than a resident or the guardian of the resident's
estate deposits funds so that the depositor and a resident become joint tenants with the right of survivorship, such funds
shall-not be considered part of the resident's estate so long as the resident is not the sole survivor among such joint

tenants.

[1988 ¢ 176 § 904; 1987 ¢ 75 § 25; 1971 ex.s. ¢ 118 § 3; 1967 ¢ 141 § 4. Formerly RCW 72.33.665.]

Notes: :
Severability -- 1988 ¢ 176: See RCW 71A.10.900.

Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.430
Residential habilitation centers — Costs of services — Notice and finding of responsibility — Service —

Adjudicative proceeding.

In all cases where a determination is made that the estate of a resident of a residential habilitation center is able to pay all
or any portion of the charges, a notice and finding of responsibility shall be served on the guardian of the resident's estate,
or if no guardian has been appointed then to the resident, the resident's spouse, or other person acting in a representative
capacity and having property in his or her possession belonging to a resident. The notice shall set forth the amount the
department has determined that such estate is able to pay, not to exceed the charge as fixed in accordance with RCW
43.20B.420, and the responsibility for payment to the department shall commence twenty-eight days after personal service
of such notice and finding of responsibility. Service shall be in the manner prescribed for the service of a summons in a
civil action or may be served by certified mail, return receipt requested. The return receipt signed by addressee only is
prima facie evidence of service. An application for an adjudicative proceeding from the determination of responsibility may
be made to the secretary by the guardian of the resident's estate, or if no guardian has been appointed then by the
resident, the resident's spouse, or other person acting in a representative capacity and having property in his or her
possession belonging to a resident of a state school, within such twenty-eight day period. The application must be written
and served on the secretary by registered or certified mail, or by personal service. If no application is filed, the notice and
finding of responsibility shall become final. If an application is filed, the execution of notice and finding of responsibility shall
be stayed pending the final adjudicative order. The hearing shall be conducted in a local department office or other
location in Washington convenient to the appellant. The proceeding is governed by the Administrative Procedure Act,
chapter 34.05 RCW. '

[1989 ¢ 175 § 99; 1988 ¢ 176 § 905; 1987 ¢ 75 § 26; 1985 ¢ 245 § 6; 1982 ¢ 189 §7;1979 ¢ 141 § 239; 1970 ex.s. ¢ 75 § 1; 1967 ¢ 141 § 5. Formerly
RCW 72.33.670.]

Notes: :
Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.

Severability -- 1988 ¢ 176: See RCW 71A.10.900.

Savings -- 1985 ¢ 245: See note following RCW 43.20B.340.
Effective date - 1982 ¢ 189: See note following RCW 34.12.020.
Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.435
State residential habilitation centers — Costs of services — Modification or vacation of finding of responsibility.

The secretary, upon application of the guardian of the estate of the resident, and after investigation, or upon investigation
without application, may, if satisfied of the financial ability or inability of such person to make payments in accordance with
the original finding of responsibility, modify or vacate such original finding of responsibility, and enter a new finding of
responsibility. The secretary's determination to modify or vacate findings of responsibility shall be served and be
appealable in the same manner and in accordance with the same procedure for appeals of original findings of

responsibility.
[1979 ¢ 141 § 240; 1967 ¢ 141 § 7. Formerly RCW 72.33.680.]

Notes:
Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.440: Residential habilitation centers — Costs of servic... http://apps.leg.wa.gov/RCW/default.aspx?cite=43.20B.440

RCW 43.20B.440
Residential habilitation centers — Costs of services — Charges payable in advance.

The charges for care, support, maintenance and treatment of persons at residential habilitation centers as provided by
RCW 43.20B.410 through 43.20B.455 shall be payable in advance on the first day of each and every month to the
department. '

[1988 c 176 § 906; 1987 ¢ 75 § 27; 1979 ¢ 141 § 241, 1967 ¢ 141 § 8. Formerly RCW 72.33.685.]

Notes:
Severability ~- 1988 ¢ 176: See RCW 71A.10.900.

Effective date - 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.445: Residential habilitation centers — Costs of servic... http://apps.leg.wa.gov/RCW/default.aspx?cite=43.20B.445

RCW 43.20B.445 :
Residential habilitation centers — Costs of services — Reimbursement from property subsequently acquired —

Placement outside school — Liability after death of resident.

The provisions of RCW 43.20B.410 through 43.20B.455 shall not be construed to prohibit or prevent the department of
social and health services from obtaining reimbursement from any person liable under RCW 43.20B.410 through
43.20B.455 for payment of the full amount of the accrued per capita cost from any property acquired by gift, devise or
bequest subsequent to and regardless of the initial findings of responsibility under RCW 43.20B.430: PROVIDED, That the
estate of any resident of a residential habilitation center shall not be liable for such reimbursement subsequent to
termination of services for that resident at the residential habilitation center: PROVIDED FURTHER, That upon the death
of any person while a resident in a residential habilitation center, the person's estate shall become liable to the same extent
as the resident's liability on the date of death.

[1988 ¢ 176 § 907; 1987 ¢ 75 § 28; 1979 ¢ 141 § 242; 1967 ¢ 141 § 9. Formerly RCW 72.33.690.]

Notes: _
Severability -- 1988 ¢ 176: See RCW 71A.10.900.

Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.450: State residential habilitation centers — Costs of ser... http://apps.leg.wa.gov/RCW/default.aspx?cite=43.20B.450

RCW 43.20B.450
State residential habilitation centers — Costs of services — Liabilities created apply to care, support, and

treatment after July 1, 1967.

The liabilities created by RCW 43.20B.410 through 43.20B.455 shall apply to the care, support and treatment oceurring
after July 1, 1967.

[1987 ¢ 75 § 29; 1967 ¢ 141 § 11. Formerly RCW 72.33.695.]

Notes:
Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.455 ,
Residential habilitation centers — Costs of services — Discretionary allowance in resident’s fund.

Notwithstanding any other provision of RCW 43.20B.410 through 43.20B.455, the secretary may, if in the secretary's
discretion any resident of a residential habilitation center can be terminated from receiving services at the habilitation

‘center more rapidly and assimilated into a community, keep an amount not exceeding five thousand dollars in the resident's

fund for such resident and such resident shall not thereafter be liable thereon for per capita costs of care, support and
treatment as provided for in RCW 43.20B.415.

[1988 ¢ 176 § 908; 1987 ¢ 75 § 30; 1979 ¢ 141 § 243; 1967 ¢ 141 § 12, Formerly RCW 72.33.700.]

Notes:
Severability -- 1988 ¢ 176: See RCW 71A.10.900.

Effective date -- 1967 ¢ 141: See note following RCW 43.20B.410.
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RCW 43.20B.460: Guardianship fees and additional costs for incapacit... http://apps.leg.wa.gov/RCW/default.aspx?cite=43.20B.460

RCW 43.20B.460
Guardianship fees and additional costs for incapacitated clients paying part of costs — Maximum amount —

Rules.

The department of social and health services shall establish by rule the maximum amount of guardianship fees and
additional compensation for administrative costs that may be allowed by the court as compensation for a guardian or
limited guardian of an incapacitated person who is a department of social and health services client residing in a nursing
facility or in a residential or home setting and is required by the department of social and health services to contribute a
portion of their income towards the cost of residential or supportive services. '

[1994 c 68§ 2.]

|-
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RCW 71A.20.100: Personal property of resident — Secretary as custo... http://apps.leg.wa.gov/RCW/default.aspx?cite=71A.20.100

RCW 71A.20.100
Personal property of resident — Secretary as custodian — Limitations — Judicial proceedings to recover.

The secretary shall serve as custodian without compensation of personal property of a resident of a residential habilitation
center that is located at the residential habilitation center, including moneys deposited with the secretary for the benefit of
the resident. As custodian, the secretary shall have authority to disburse moneys from the resident's fund for the following
purposes and subject to the following limitations:

(1) Subject to specific instructions by a donor of money to the secretary for the benefit of a resident, the secretary may
disburse any of the funds belonging to a resident for such personal needs of the resident as the secretary may deem
proper and necessary.

o———
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(2) The secretary may pay to the department as reimbursement for the costs of care, support, maintenance, treatment,
hospitalization, medical care, and habilitation of a resident from the resident's fund when such fund exceeds a sum as
established by rule of the department, to the extent of any notice and finding of financial responsibility served upon the
secretary after such findings shall have become final. If the resident does not have a guardian, parent, spouse, or other
person acting in a representative capacity, upon whom notice and findings of financial responsibility have been served,
then the secretary shall not make payments to the department as provided in this subsection, until a guardian has been
appointed by the court, and the time for the appeal of findings of financial responsibility as provided in RCW 43.20B.430
shall not commence to run until the appointment of such guardian and the service upon the guardian of notice and findings
of financial responsibility.

(3) When services to a person are changed from a residential center to another setting, the secretary shall deliver to the
person, or to the parent, guardian, or agency legally responsible for the person, all or such portion of the funds of which
the secretary is custodian as defined in this section, or other property belonging to the person, as the secretary may deem
necessary to the person's welfare, and the secretary may deliver to the person such additional property or funds belonging
to the person as the secretary may from time to time deem proper, so long as the person continues to receive service
under this title. When the resident no longer receives any services under this title, the secretary shallf deliver to the person,
or to the parent, person, or agency legally responsible for the person, all funds or other property belonging to the person
remaining in the secretary's possession as custodian.

(4) All funds held by the secretary as custodian may be deposited in a single fund, the receipts and expenditures from
the fund to be accurately accounted for by the secretary. All interest accruing from, or as a result of the deposit of such
moneys in a single fund shall be credited to the personal accounts of the residents. All expenditures under this section
shall be subject to the duty of accounting provided for in this section.

\

(5) The appointment of a guardian for the estate of a resident shall terminate the secretary's authority as custodian of .
any funds of the resident which may be subject to the control of the guardianship, upon receipt by the secretary of a
certified copy of letters of guardianship. Upon the guardian's request, the secretary shall immediately forward to the
. guardian any funds subject to the control of the guardianship or other property of the resident remaining in the secretary's
‘\_’possession, together with a full and final accounting of all receipts and expenditures made. —
(6) Upon receipt of a written request from the secretary stating that a designated individual is a resident of the
residential habilitation center and that such resident has no legally appointed guardian of his or her estate, any person,
bank, corporation,.or agency having possession of any money, bank accounts, or choses in action owned by such
resident, shall, if the amount does not exceed two hundred dollars, deliver the same to the secretary as custodian and mail
written notice of the delivery to such resident at the residential habilitation center. The receipt by the secretary shall
constitute full and complete acquittance for such payment and the person, bank, corporation, or agency making such
payment shall not be liable to the resident or his or her legal representative. All funds so received by the secretary shall be
duly deposited by the secretary as custodian in the resident's fund to the personal account of the resident. If any
proceeding is brought in any court to recover property so delivered, the attorney general shall defend the lawsuit without
* cost to the person, bank, corporation, or agency that delivered the property to the secretary, and the state shall indemnify
such person, bank, corporation, or agency against any judgment rendered as a result of such proceeding.

[1988 ¢ 176 § 710.]
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WAC 388-835-0925: What is the purpose of this section? http://apps.leg.wa.gov/WAC/default.aspx?cite=388-835-0925

388-835-0920 << 388-835-0925 >> 388-835-0930

. WAC 388-835-0925 No agency filings affecting this section since 2003
What is the purpose of this section?

The purpose of this chapter is to regulate the costs of care of mentally/physically deficient persons.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0925, filed 4/20/01, effective 5/21/01.]
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WAC 388-835-0930: How is the payment for residential facilities set? http://apps.leg.wa.gov/WAC/default.aspx?cite=3 88-835-0930

388-835-0925 << 388-835-0930 >> 388-835-0935

WAC 388-835-0930 ) No agency filings affecting this section since 2003
How is the payment for residential facilities set?

The department sets the payment for residential facilities by the methodology noted in chapter 388-835 WAC.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0930, filed 4/20/01, effective 5/21/01.]
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WAC 388-835-0935: How much of a resident's income is exempt from... http://apps.leg.wa.gov/WAC/default.aspx?cite=388-835-0935

388-835-0930 << 388-835-0935 >> 388-835-0940

WAC 388-835-0935 No agency filings affecting this section since 2003
How much of a resident's income is exempt from paying their care?

Residents whose total resources are insufficient to pay the actual cost of care must be entitied to a monthly exemption
from income in the amount of twenty-five dollars.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0935, filed 4/20/01, effective 5/21/01]
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388-835-0935 << 388-835-0940 >> 388-835-0945

WAC 388-835-0940 No agency filings affecting this section since 2003
What if the estate of a resident is able to pay all or a portion of their monthly cost?

(1) If DSHS finds that the estate of a resident is able to pay all or a portion of their monthly costs for care, support, and
treatment, they must serve a written notice of finding of responsibility (NFR) on the:

(a) Guardian of the resident's estate; or

(b) If a guardian has not been appomted resident's spouse or parent or other person acting in a representative capacity
and in possession of the resident's property; and

(c) The superintendent of the state school.

(2) If a resident is an adult and is not under a legal disability, the department must personally serve the NFR on the
resident.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0940, filed 4/20/01, effective 5/_21/01.j
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WAC 388-835-0945: If a resident or guardian is served by DSHS with... . http://apps.leg.wa.gov/WAC/default.aspx?cite=388-835-0945

388-835-0940 << 388-835-0945 >> 388-835-0950

WAC 388-835-0945 No agency filings affecting this section since 2003
If a resident or guardian is served by DSHS with a NFR when is payment due?

If a resident or guardian is served by DSHS with an NFR, payment is due thirty days after receiving the notice.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0945, filed 4/20/01, effective 5/21/01.]
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WAC 388-835-0950: May a resident or guardian request a hearing if th... http://apps.leg.wa.gév/WAC/default.aspx?cite=3 88-835-0950

388-835-0945 << 388-835-0950 >> 388-835-0955

WAC 388-835-0950 No agency filings affecting this section since 2003
May a resident or guardian request a hearing if they disagree with the NFR?

If a resident or guardian disagrees with the NFR, they have the right to ask for a hearing under chapter 34.05 RCW. They
must file a written hearing request within thirty days of receipt with the secretary of DSHS, ATTN: Determination Officer,
P.O. Box 9768, Olympia, WA 98504. .

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0950, filed 4/20/01, effective 5/21/01.]

H
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’ WAC 388-835-0955: What information must be included in the request ... http://apps.leg.wa.gov/WAC/default.aspx?cite=388-835-0955 !

388-835-0950 << 388-835-0955 >> End of Chapter

WAC 388-835-0955 ' No agency filings affecting this section since 2003
What information must be included in the request for a hearing?

The request for hearing must include:
(1) A specific statement of the issues and law involved;
(2) The grounds for contesting the department decision; and

(3) A copy of the NFR being contested.

[Statutory Authority: RCW 71A.20.140. 01-10-013, § 388-835-0955, filed 4/20/01, effective 5/21/01.)

D
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RCW 71A.20.140
Resident desiring to leave center — Authority to hold resident limited.

(1) If a resident of a residential habilitation center desires to leave the center and the secretary believes that departures
may be harmful to the resident, the secretary may hold the resident at the residential habilitation center for a period not to
exceed forty-eight hours in order to consult with the person's legal representative as provided in RCW 71A.10.070 as to
the best interests of the resident.

(2) The secretary shall adopt rules to provide for the application of subsection (1) of this section in a manner that
protects the constitutional rights of the resident.

(3) Neither the secretary nor any person taking action under this section shall be civilly or criminally liable for performing
duties under this section if such duties were performed in good faith and without gross negligence.

[1988 ¢ 176 § 714.]
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Chapter 388-79 WAC ' : Last Update: 7/28/03
Guardianship fees for clients of the department

WAC Sections
388-79-010 Purpose.

388-79-020 Definitions.
388-79-030 Maximum fees and costs.
388-79-040 Procedure to revise award letter after June 15, 1998, but before September 1, 2003.

388-79-050 Procedure for allowing fees and costs from client participation after September 1, 2003.

388-79-010
Purpose.

These rules implement RCW 11.92.180 and 43.20B.460 to the extent that those statutes require the department to
establish by rule the maximum amount of guardianship fees and additional compensation for administrative costs that may
be allowed by the court for a guardian or limited guardian of an incapacitated person who is a Medicaid client of the
department and is thus required by federal law to contribute to the cost of the client's long-term care.

{Statutory Authority: RCW 11.92.180, 43.20B.460. 03-16-022, § 388-79-010, filed 7/28/03, effective 8/28/03; 98-10-055, § 388-79-010, filed 4/30/98,
effective 5/31/98.] .

388-79-020
Definitions.

"Administrative costs" or "costs™ means necessary costs paid by the guardian including attorney fees.

“Client" means a person who is eligible for and is receiving Medicaid-funded long-term care.

“"Guardianship fees" or "fees" means necessary fees chargéd by a guardian for services rendered on behalf of a
client. B ’

"Participation” means the amount the client pays from current monthly income toward the cost of the client's long-term
care.

[Statutory Authority: RCW 11.92.180, 43.20B.460. 03-16-022, § 388-79-020, filed 7/28/03, effective 8/28/03; 98-10-055, § 388-79-020, filed 4/30/98,
effective 5/31/98.] '

388-79-030
Maximum fees and costs.

The superior court may allow guardianship fees and administrative costs in an amount set out in an order. For orders
entered after June 15, 1998, where the order establishes or continues a legal guardianship for a department client, and
requires a future review or accounting; then unless otherwise modified by the process described in WAC 388-79-040:

(1) The amount of guardianship fees shall not exceed one hundred seventy-five dollars per month; -

(2) The amount of administrative costs directly related to establishing'a guardianship for a department client shall not
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[Statutory Authority: RCW 11.92.180, 43.20B.460. 03-16-022, § 388-79-040, ﬂledv7128/03, effective 8/28/03; 98-10-055, § 388-79-040, filed 4/30/98, i

exceed seven hundred dollars; and

(3) The amount of administrative costs shall not exceed a total of six hundred dollars during any three-year period.

[Statutory Authority: RCW 11.92.180, 43.20B.460. 03-16-022, § 388-79-030, filed 7/28/03, effective 8/28/03; 98-10-055, § 388-79-030, filed 4/30/98,
effective 5/31/98.]

388-79-040 . v
Procedure to revise award letter after June 15, 1998, but before September 1, 2003.

After June 15, 1998, but before September 1, 2003, where a department client is subject to a guardianship then the
department shall be entitled to notice of proceedings as described in RCW 11.92.150.

(1) The notice shall be given to the appropriate regional administrator of the program serving the department client. A
list of the regional administrators will be available upon request.

(2) If the fees and costs requested and established by the order are equal to or lower than the maximum amount set by
this rule then the award letter or document setting the department's client's participation shall be adjusted to reflect that
amount upon receipt by the department of the court order setting a monthly amount.

(3) Should fees and costs above those requested in WAC 388-79-030 be requested:

(a) The appropriate regional administrator will be given notice of the hearing as described in RCW 11.92.150, and
provided with copies of all supporting documents filed with the court.

(b) Should the court determine after consideration of the facts, law and evidence of the case, that fees and costs higher
than normally allowed in WAC 388-79-030 are just and reasonable and should be allowed then the award letter or
document setting the department client's participation shall be adjusted to reflect that amount upon receipt by the
department of the court order setting a monthly amount.

effective 5/31/98.]

388-79-050 _ v
Procedure for allowing fees and costs from client participation after September 1, 2003.

(1) After September 1, 2003, where a client is subject to a guardianship the department shall be entitled to notice of
proceedings as described in RCW 11.92.150. '

(2) The notice must be served to the department's regional administrator of the progrém that is providing services to the
client. A list of the regional administrators will be furnished upon request. :

(3) If the fees and costs requested and established by the order are equal to or less than the maximum amounts allowed
under WAC 388-79-030, then the department will adjust the client's current participation to reflect the amounts allowed
upon receipt by the department of the court order setting the monthly amounts.

(4) Should fees and costs in excess of the amounts allowed in WAC 388-79-030 be requested:

(a) At least ten days before filing the request with the court, the guardian must present the request in writing to the
appropriate regional administrator to allow the department an opportunity to consider whether the request should bg

granted on an exceptional basis. . Q/B

(b) In considering a request for extraordinary fees or costs, the department must consider the following factors:
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(i) The debartment’s obligation under federal and state law to ensure that federal Medicaid funding is not jeopardized by
noncompliance with federal regulations limiting deductions from the client's participation amount;

(i) The usual and customary guardianship services for which the maximum fees and costs under WAC 388-79-030 must
be deemed adequate for a Medicaid client, including but not limited to:

(A) Acting as a representative payee;

(B) Managing the client's financial affairs;

(C) Preserving and/or disposing of property;

(D) Making health care decisions;

(E) Visiting and/or maintaining contact with the client;

(F) Accessing public assistance programs on behalf of the client;

(G) Communicating with the client's service providers; and

(H) Preparing any reports or accountings required by the court.

(iii) Extraordinary services provided by the guardian, such as:

(A) Unusually complicated property transactions;

(B) Substantial interactions with adult protective services or criminal justice agencies;

‘(C) Extensive medical services setup needs and/or emergency hospitalizations; and

(D) Litigation other than litigating an award of guardianship fees or costs.

(c) Should the court determine after consideration of the facts and law that fees and costs in excess of the amounts
allowed in WAC 388-79-030 are just and reasonable and should be allowed, then the department will adjust the client's
current participation to reflect the amounts allowed upon receipt by the department of the court order setting the monthly
amounts.

(5) In no event may a client's participation be prospectively or retrospectively reduced to pay fees and costs incurred
before the effective date of the client's Medicaid eligibility; or during any subsequent time period when the client was not
eligible for, or did not receive long-term care services; or after the client has died. There is no client participation towards
DDD certified and contracted supported living services under chapter 388-820 WAC, so the department has no
responsibility to reimburse the client for guardianship fees when those fees result in the client havmg insufficient income to
pay their living expenses.

(6) If the court at a prior accounting has allowed the guardian to receive fees and costs from the client's monthly income
in advance of services rendered by the guardian, and the client dies before the next accounting, the fees and costs

allowed by the court at the final accounting may be less than, but may not exceed, the amounts advanced and paid to the
guardian from the client's income.

(7) Guardians must furnish the regional administrator with complete packets to include all documents filed with the court
_and with formal notice clearly identifying the amount requested.

[Statutory Authority: RCW 11.92.180, 43.20B.460. 03-16-022, § 388-79-050, filed 7/28/03, effective 8/28/03.] Qj}
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RCW 74.09.270: Failure to maintain trust funds in separate account —... http://apps.leg.wa.gov/RCW/default.aspx?cite=74.09.270

RCW 74.09.270
Failure to maintain trust funds in separate account — Penalties.

(1) Any person having any patient trust funds in his possession, custody, or control, who, knowing that he is violating any
statute, regulation, or agreement, deliberately fails to deposit, transfer, or maintain said funds in a separate, designated,
trust bank account as required by such statute, regulation, or agreement shall be guilty of a gross misdemeanor and shall
be punished by imprisonment for not more than one year in the county jail, or by a fine of not more than ten thousand
dollars or as authorized by RCW 9A.20.030, or by both such fine and imprisonment.

(2) "Patient trust funds" are funds received by any health care facility which belong to patients and are required by any
state or federal statute, regulation, or by agreement to be kept in a separate trust bank account for the benefit of such

patients.

(3) This section shall not be construed to prevent a prosecution for theft.

[1979 ex.s.c 152§ 8]

Al
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RCW 74.09.260: Excessive charges, payments — Penalties. http://apps.leg.wa.gov/RCW/default.aspx?cite=74.09.260

RCW 74.09.260
Excessive charges, payments — Penalties.

Any person, including any corporation, that knowingly:

(1) Charges, for any service provided to a patient under any medical care plan authorized under this chapter, money or
other consideration at a rate in excess of the rates established by the department of social and health services; or

(2) Charges, solicits, accepts, or receives, in addition to any amount otherwise required to be paid under such plan, any
gift, money, donation, or other consideration (other than a charitable, religious, or philanthropic contribution from an
organization or from a person unrelated to the patient):

(a) As a precondition of admitting a patient to a hospital or nursing facility; or
(b) As a requirement for the patient's continued stay in such facility,

when the cost of the services provided therein to the patient is paid for, in whole or in part, under such plan, shall be guilty
of a class C felony: PROVIDED, That the fine, if imposed, shall not be in an amount more than twenty-five thousand
dollars, except as authorized by RCW 9A.20.030.

[1991sp.s.c8§7;1979 ex.s.c 152§ 7]

Notes:
Effective date -- 1991 sp.s. ¢ 8: See note following RCW 18.51.050.
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RCW 11.92.180
Compensation and expenses of guardian or limited guardian — Attorney's fees — Department of social and
health services clients paying part of costs — Rules.

A guardian or limited guardian shall be allowed such compensation for his or her services as guardian or limited guardian
as the court shall deem just and reasonable. Guardians and limited guardians shall not be compensated at county or state
expense. Additional compensation may be allowed for other administrative costs, including services of an attorney and for

" other services not provided by the guardian or limited guardian. Where a guardian or limited guardian is an attorney, the
guardian or limited guardian shall separately account for time for which compensation is requested for services as a
guardian or limited guardian as contrasted to time for which compensation for legal services provided to the guardianship
is requested. In all cases, compensation of the guardian or limited guardian and his or her expenses including attorney's
fees shall be fixed by the court and may be allowed at any annual or final accounting; but at any time during the
administration of the estate, the guardian or limited guardian or his or her attorney may apply to the court for an allowance
upon the compensation or necessary expenses of the guardian or limited guardian and for attorney's fees for services
already performed. If the court finds that the guardian or limited guardian has failed to discharge his or her duties as such
in any respect, it may deny the guardian any compensation whatsoever or may reduce the compensation which would
otherwise be allowed. Where the incapacitated person is a department of social and health services client residing in a
nursing facility or in a residential or home setting and is required by the department of social and health services to
contribute a portion of their income towards the cost of residential or supportive services then the department shall be
entitled to notice of proceedings as described in RCW 11.92.150. The amount of guardianship fees and additional
compensation for administrative costs shall not exceed the amount allowed by the department of social and health services
by rule. ‘

[1995c 297 § 8, 1994 c 68 § 1; 1991 ¢ 289§ 12,1990 ¢ 122 § 36; 1975 1stex.s. ¢ 95 § 33; 1965 ¢ 145 § 11.92.180. Prior: 1917 ¢ 156 § 216; RRS §
1586; prior: Code 1881 § 1627; 1855 p 19 § 25] .

Notes:
Rules of court: SPR 98.12W.

Effective date -- 1990 ¢ 122: See note following RCW 11.88.005.
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and the Managing Trustee, through the Fiscal Service of the Department of
the Treasury, and prior to any action thereon by the General -Accounting
Office, shall make payment in accordance with the certification of the Com.
missioner of Social Security (except that in the case of (A) an individual who
will have completed ten years of service creditable under the Railroad
" Retirement Act of 1937 or the Railroad Retirement Act of 1974, (B) the
wife or husband of such an individual, (C) any 'survj_vor of such an individ-
ual if such survivor is entitled, or could upon application become entitled,
to an annuity under section 2 of the Railroad Retirement Act of 1974 |45
USCS § 231a|, and (D) any other person entitled to benefits under section
202 of this Act |42 USCS §402| on the basis of the wages and self-
employment income of such an individual (except a survivor of such an in-
dividual where such individual did not have a current connection with the
railroad industry, as defined in the Railroad Retirement Act of 1974 145
USCS §§ 231-231t], at the time of his death), such certification shall be made
to the Railroad Retirement Board which shall provide for such payment or
payments to such person on behalf of the Managing Trustee in- accordance
with the provisions of the Railroad Retirement Act of 1974): Provided, That
where a review of the Commissioner’s decision is or may be sought under
subsection (g) the Commissioner of Social Security may withhold certifica-
tion of payment pending such review. The Managing Trustee shall not be
held personally liable for any payment or payments made in acéordance with
a certification by the Commissioner of Social Security.
" (j) Representative payees. (1)(A) If the Commiss_ioner'of Social Security
~ determines that the interest of any individual under this title [42 USCS
§§ 401 et seq.] would be served thereby, certification of payment of such
individual’s benefit under this title [42 USCS §§ 401 et seq.| may be
made, regardiess of the legal competency or incompetency of the indi-
- vidual, either for direct payment to the individual, or for his or her use
and benefit, to another individual, or an organization, with' respect to
whom the requirements of paragraph (2) have been et (hereinafter in

 this subsection referred to as the individual’s “representative payee”).’

If the Commissioner of Social Security or a court of competent juris-
diction determines that a representative payee has misused any indi-
vidual’s benefit paid to such representative - payee pursuant to this
- subsection or section 1631(a)(2) |42 USCS § 1383(a)(2)|, the Commis-
sioner of Social Security shall-promptly revoke certification for pay-
ment of benefits to such representative payee pursuant 'to this subsec-
~ tion and certify payment to an alternative representative payee or, if the
“interest of the individual under this title [42 USCS §§ 401 et seq.] would
" be served thereby, to the individual. : : '
(B) In the case of an individual entitled to benefits based on disability,
the payment of such benefits shall be made to a representative payee if
- the Commissioner of Social ‘Security‘determi‘ne‘s"_that ‘such payment
would serve ‘the interest of the individual ‘because the individual also
has an alcoholism or drug addiction condition (as determined by the
Commissioner) . and the individual is incapable: of ‘managing such
benefits. ‘ S =
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(2)(A) Any certification made under paragraph (1) for payment of benefits
to an individual’s representative payee shall be made on the basis of—
(i) an investigation by the Commissioner of Social Security of the
person to serve as representative payee, which shall be conducted in
-advance ‘of such certification and shall, to the extent practicable,
include a face-to-face interview with such person, and

(i) adequate evidence that such certification is in the interest of such

“individual (as determined by the Commissioner of Social Security in

regulations).
(B)(i) As part of the investigation referred to in subparagraph (A)(),
the Commissioner of Social Security shall— :
(I) require the person being investigated to submit documented
proof of the identity of such person, unless information establish-
ing such identity has been submitted with an application for
benefits under this title or title XVI |42 USCS §§ 401 et seq. or
1381 et seq.], -
- (II) verify such person’s social security account number (or
- employer identification number),
(I11) determine whether such person has been convicted of a viola-
tion of section 208 or 1632 [42 USCS § 408 or 1383al, and ‘
(1V) determine whether certification of payment of benefits to such
person has been revoked pursuant to this subsection or payment

of benefits to such person has been terminated pursuant to section

163 1(a)(2)(A)(ii) [42 USCS § 1383(a)(2)(A)(iii)] by reason of mis-
use of funds paid as benefits under this title or.title XVI [42 USCS

. §§ 401 et seq. or 1381 et seq.]. '
(ii) The Commissioner of Social Security shall establish and maintain
a centralized file, which shall be updated periodically and which shall
be in a form which renders it readily retrievable by each servicing
office of the Social Security Administration. Such file shall consist

of— .
- (1) a list of the na
- employer. identificati

SocIAL SECURITY ACT

mes and social security account numbers (or
on numbers) of all persons with respect to
whom certification of payment of benefits has been revoked on or
after January 1, 1991, pursuant to this subsection, or with respect
to whom payment of benefits has been terminated on or after such
date pursuant to - section 163 1(a)(2)(A)(iii) [42 - USCS
§ 1383(a)(2)(A)iD)], by reason of misuse of funds paid as benefits
under this title or title XVI |42 USCS §§ 401 et seq. or 1381 et

seq.), and
(11) a list of the.na
employer: identification numbers)
convicted of a violation of section 208 or 1632

1383a]. o _ :
(C)(i) Benefits of an individual may not be certified for payment to any

other person pursuant to this subsection if—

mes and social security account numbers (or
of all persons who have been
[42 USCS § 408 or
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(I) such person has previously been convicted as described in
subparagraph (B)()(IID), »
(IT) except as provided in clause (i1), certification of payment of
bene fits to such person under this subsection has previously been
< revoked as described ‘in subparagraph (B)(i)IV), or payment of
benefits to such person pursuant to section 163 1(a)(2)(A)(ii)
[42 USCS § l383(a)(2)(A)(ii)l has previously been terminated as
described in section 163 1(a)(2)(B)(ii)(1V) [42 USCS § 1383(a)(2)
(BY(IV)|, or A
(IT) except as provided in clause (iii), such person is a creditor of
such individual who provides such individual with goods or ser-
vices for consideration.
(ii) The Commissioner of Social Security shall prescribe regulations
under which the Commissioner of Social Security may grant exemp-
‘tions to any’person from the provisions of clause ()(IT) on a case-
. by-case basis if such exemption is in the best interest of the individ-
ual whose benefits would be paid to such person pursuant to this
‘Subsection.
(iii) Clause (i)(II1) shall not apply with respect to any person who is
a creditor referred to therein if such creditor is— - A ,
(I) a relative of such individual if such relative resides in the same
household as such individual,
- (II) a legal guardian or legal representative of such individual,
(I1) a facility that is licensed or certified as a care facility under
- the law of a State or a political subdivision of a State,
(IV) a person who is an administrator, owner, or employee of a 4
facility referred to in subclause (I11) if such individual resides in 5
such facility, and the certification of payment to such facility or :
such person is made only after good faith efforts have been made
by the local servicing office of the Social Security Administration
to locate an alternative representative payee to whom such certifi-
cation of payment would serve the best interests of such individ-
ual, or , :
(V) an individual who is determined by the Commissioner of
-Social Security, on the basis of written findings and under proce-
dures which. the Commissioner of Social Security shall prescribe
- by regulation, to be acceptable to serve as a representative payee.
(iv) The procedures referred to in clause (iii)(V) shall ‘require the in-
dividual who will serve as representative payee to establish, to the
satisfaction of the Commissioner of Social Security, that—
(I) such individual poses no risk to the beneficiary,
(I1) the financial relationship of such individual to the beneficiary
poses no substantial conflict of interest, and
(ITI) no other more suitable répresentative payee can be found.
(v) In the case of an individual described in paragraph (1)(B), when
selecting such individual’s representative payee, preference shall be

given to—
$o K
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(D)(i) Subject to clause (ii), if the

(E)(i) Any

42 USCS § 405

(I) a community-based nonprofit social service agency licensed or

bonded by the State,
(11) a Federal, State, or local government agency whose mission
is to carry out income maintenance, social service, or health care-

related activities,
(111) a State or local government agency wit
bilities, or
(IV) a designee of an agency (other than of a Federal agency)
referred to in the preceding subclauses of this clause, if the Com-
missioner of Social Security deems it appropriate,
unless the Commissioner of Social Security determines that selection
of a family member would be appropriate.
Commissioner of Social Security
makes a determination described in the first sentence of paragraph
(1) with respect to any individual’s benefit and determines that direct
payment of the benefit to the individual would cause substantial
harm to the individual, the Commissioner of Social Security may

defer (in the case of initial entitlement) or suspend (in the case of
existing entitlement) direct payment of such benefit to the individual,
until such time as-the selection of a representative payee is made

pursuant to this subsection. : A
(ii)(I) Except as provided in subclause. (I1), any deferral or suspen-
sion. of direct payment of a benefit pursuant to clause (i) shall be
for a period of not more.than | month.
(11) Subclause (1) shall not apply in any case in which the individ-
ual is, as of the date of the Commissioner’s determination, legally
incompetent, under the age of 15 years, or described in paragraph
(1)(B)- _ _
(iif) Payment pursuant to this subsection of any benefits which are
deferred or suspended pending the selection of a representative payee
shall be made to the individual or the representative payee as a single
sum or over such period of time as the Commissioner of Social Se-
curity determines is in the best interest of the individual entitled to
such benefits.. . _- :
individual who is dissatisfied with a determination by the
Commissioner of Social Security to certify payment of such individu-
al’s benefit to a representative payee under paragraph (1) or with the
designation of a particular person to serve as representative payee
shall be entitled to a hearing by the Commissioner of Social Security
to the same extent as is provided in subsection (b}, and to judicial
review of the Commissioner’s final decision as is provided in subsec-
tion (g). c : : _ '
(ii) In advance of the certification of payment of an individual’s ben-
efit to a representative payee under paragraph (1), the Commissioner
of Social Security shall provide written notice of the Commissioner’s

oY

h fiduciary responsi-
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initial determination to certify such payment. Such notice shall be
provided to such individual, except that, if such individual—

(I) is under the age of 15, .

(I1) is an unemancipated minor under the age of 18, or. ~

(IIT) is legally incompetent, :
then such notice shall be provided solely to the legal guardian or

legal representative of such individual. .

(iii) Any notice described in clause (ii) shall be clearly written in
language that is easily understandable to the reader, shall identify
the person to be designated as such individual’s representative payee,

.and shall explain to the reader the right under clause (i) of such in-
dividual or of such individual’s legal guardian or legal
representative— _

(I) to appeal a determination that a representative payee is neces-
sary for such individual,

(IT) to appeal the designation of a particular person to serve as the
representative payee of such individual, and

(IIT) to review the evidence upon which such designation is based
and submit additional evidence. _

(3)(A) In any case where payment under this title [42 USCS §§ 401 et
seq.| is made to a person other than the individual entitled to such
payment, the Commissioner of Social Security shall establish a system
of accountability monitoring whereby such person shall report not less
often than annually’ with respect to the use of such payments. The
Commissioner of Social Security shall establish and implement statisti-
cally valid procedures for reviewing such reports in order to identify
instances in which such persons are not properly using such payments.
(B) Subparagraph (A) shall not apply in any . case where the other
person to whom such payment is made is a State institution. In such
cases, the Commissioner of Social Security shall establish a system of
accountability monitoring for institutions in each State.

(C) Subparagraph (A) shall not apply in any case where the individual
entitled to such payment is a resident of a Federal institution-and the
other person to whom such payment is made is the institution;

(D) Notwithstanding subparagraphs (A), (B), and (C), the Commis-
sioner of Social Security may require a report at any time from any
person receiving payments on behalf of another, if the Commissioner of

- Social Security has reason to believe that the person receiving such pay-
ments is misusing such payments. o : -
(E) The Commissioner of Social Security shall maintain a centralized
file, which shall be updated periodically and which shall be in a form
‘which will be readily retrievable by each servicing office of the:Social

- Security Administration, of— :

(i) the address and the social security account number (or employer
identification number) of each representative payee who is receiving
benefit payments pursuant to this subsection or section 1631(a)(2)

[42 USCS § 1383(a)(2)], and
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(F) Each servicing office of the Administration
which shall be updated periodically, of public agencies and community-

based nonprofit social service agencies W

representative
|42 USCS § 1383(a)(2)| and which are located in the area served by

such servicing office.
4)(A)(i) A qualified organi

42 USCS § 405

(ii) -the address and social security account number of each individ-
ual for whom each representative payee is reported to be providing
services as representative payee pursuant to this subsection or section

1631(a)(2) [42 USCS § 1383(a)(2)]. _
shall maintain a list,

hich are qualified to serve as
payees pursuant to this subsection or section 1631(a)(2)

zation may collect from an individual a
monthly fee for expenses (including overhead) incurred by such or-
ganization in providing services performed as such individual’s rep-
resentative payee pursuant to this subsection "if such fee does not
exceed the lesser of— '

(I) 10 percent of the monthly benefit involved, or

(11) $25.00 per month ($50.00 per month in any case in which the

individual is described in paragraph (1(B)). . ‘
The Commissioner of Social Security shall adjust annually (after
1995) each dollar amount set forth in subclause (I1) under proce-
dures providing for adjustments in the same manner and to the same
extent as adjustments are provided for under the procedures used to
adjust . benefit amounts under section 215G)(2)(A), |42 USCS
§415(1)(2)(A)], except that any amount SO adjusted that is not a
multiple of $1.00 shall be rounded to the nearest multiple of $1.00.
(ii) In the case of an individual who is no longer curreritly entitled
to monthly insurance benefits under this title |42 USCS §§ 401 et
seq.] but to whom all past-due benefits have not- been paid, for
purposes of clause (i), any amount of such past-due benefits payable
in any month shall be treated as a monthly benefit referred to in
clause (i)(D). . o 4

Any agreement providing for a fee in excess of the amount permitted

under this subparagraph shall be void and shall be treated as misuse by

such organization of such individual’s benefits. . . ,

(B) For purposes of this paragraph, the term “qualified organization”

means any State or local government agency whose mission is-to carry

out income maintenance, social service, or health care-related activities,
any State or local government agency with fiduciary responsibilities, or
any community-based nonprofit social service agency which is bonded
or licensed in each State in which it serves as a representative payee, if
such agency, in accordance with any applicable. regulations of the Com-
missioner of Social Security— : . ‘ -
(i) regularly provides services as the representative payee, pursuant
to this subsection or section 1631(a)(2) |42 USCS § 1383(a)(2),
concurrently to 5 or more individuals, {and| :
(ii) demonstrates to the satisfaction of the C
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Security that such agency is not otherwise a creditor of any such in-
dividual. .
The Commissioner of Social Security shall prescribe regulations under
which the Commissioner of Social Security may grant an exception
from clause (ii) for any individual on a case-by-case basis if such excep-
tion is in the best interests of such individual. v S
(C) Any qualified organization which knowingly charges or collects,
directly or indirectly, any fee in excess of the maximum fee prescribed
under subparagraph (A) or makes any agreement, directly or indirectly,
to charge or collect any fee in excess of such maximum fee, shall be
fined in accordance with title 18, United States Code, or imprisoned not
more than 6 months, or both. ' o
(5) In cases where the negligent failure of the Commissioner of Social Se-
curity to investigate or monitor a representative payee results in misuse of
benefits by the representative payee, the Commissioner of Social Security
shall certify for payment to the beneficiary or the beneficiary’s alternative
representative payee an amount equal to such misused benefits. The Com-
missioner of Social Security shall make a good faith effort to obtain
restitution from the terminated representative payee. '
(6) The Commissioner of Social Security shall include as a part of the an-
nual report required under section 704 [42 USCS § 904/ information with
respect to the implementation of the preceding provisions of this subsec-
tion, including the number of cases in which the representative payee was
changed, the number of cases discovered where there has been 2 misuse
of funds, how any such cases were dealt with by the Commissioner of
Social Security, the final disposition of such cases, including any criminal
penalties imposed, and such other information as the Commissioner of
Social Security determines to be appropriate. o
(7) For purposes of this subsection, the term ““benefit based on disability”
‘of an individual means a disability insurance benefit of such individual
under section 223 |42 USCS § 423| or a child’s, widow’s, or widower’s
insurance benefit of such individual under section 202 |42 USCS § 402|
based on such individual’s disability. - ' -

(k) Payments to incompetents. Any payment made after December 31, 1939,
‘under conditions set forth in Subsection (j) any payment made before Janu-
ary 1, 1940, to, or on behalf of; a legally incompetent individual, and any
payment made after December 3 [, 1939, to a legally incompetent individual
without knowledge by the Commissioner of Social Security of incompetency
prior to certification of payment, if otherwise valid under this title |42 USCS
§§ 401 et seq.], shall be a complete settlement and satisfaction of any claim,
right, or interest in and to such payment. ' ‘ '

(I) Delegation of powers and duties by Commissioner of Social Security. The
Commissioner of Social Security ‘is authorized to delegate to any member,
officer, or employee of the Social Security Administration designated by the
Commissioner any of the powers conferred upon the Commissioner by this
section, and is authorized to be represented by the Commissioner’s own at-
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pleadings and transcript of the record, a judgment affirming, modifying, or reversing the decision
of the Commissioner of Social Security, with or without remanding the cause for a rehearing. The
findings of the Commissioner of Social Security as to any fact, if supported by substantial evidence,
shall be conclusive, and where a claim has been denied by the Commissioner of Social Security
or a decision is rendered under subsection (b) hereof which is adverse to an 1nd1v1dua1 who was a
party to the heanncr ‘before the Commissioner of Social Security,: because of failure of the claim-
ant or such md1v1dual to submit proof in conformity with any regulation prescribed under subsec-
tion (a) hereof, the court shall review only the, questton of conformity with such regulations and
the validity of such regulations. The court may, on motion of the Commissioner of Social Security
made for good cause shown before the Commissioner files the Commissioner’s answer, remand
the case' to the: Commrssroner,of Sdcial: Sécurity fOr furthef action by the Commiissioner of Social
Security,: 4nd' it may-af any time order additional-evidence to bé taken before the ‘Commissioner
of Social Security, but only upon a showing that there is new evidence which is material and that
there is good cause for the failure to incorporate such evidence into the record in a prior proceed—
ing;-and: the* Commissioner- of Social: Sécurify. shall; after: the case is temanded;;and after héaring
such additional evidence if so ordered, modify or affirm the Commissioner’s findings of fact or
the Commissioner’s decision, or both, and shall file with the court any such additional and modi-
fied findings of fact and decision, and, in ‘any case in which the Commissioner has not made a
decision fully favorable;to the individual, a transcript of the addjtional.record.and testimony upon
which the Commissioner’s action in ‘modifying or afﬁrmlng was based. Such additional or modi-

fied findings. of fact and decision shall be reviewable only to the extent provided for review of the

original findings-of fact and decision. The judgment of the.court shall be’ final except that it°shall
be subject to review in the same manner as 4 judgment in other civil actions. Any action instituted
in accordance with this subsection shall survive notwithstanding any change in the person occupy-
ing the office of Commissioner of Social Security<or:any..vacancy-in such;office: :

(h) [Unchanged] s i :;
(i) Certification for payment.: Upon final decision of"the:Commissioner: of Socral Securrty, or
upon final judgment of any court of competent jurisdiction, that any person:is:entitled. to‘any ‘pay-
ment or payments under this title [42 USCS §§ 401 et seq.], the Commissioner of ‘Social Securrty
shall: certify to the, Managing. Trustee the name and address of the person so. entitled. to receive
such payment L payments,(the amount of such payment or payments, and the trme at Wthh such
: the Department of the Treasury, and. pr1or to any, actron thereon by 'the General Accountlng Office
[Govqmment Accountabrhty Ofﬁce] shall. make payment. in accordance. with the certification of
the Commissioner. of, Social: Secunty (except that in the case of (A) an .individual who will have
completed ten, years . of -servige .(or fiye. or. more, years of service, .all of which accrues after
December 31; 1995) credltable under the R 11road Retrrement Act of 1937.or. the Rarlroad Retire-
menf Act of ; 1974, (B) the wrfe or husband‘of such an 1nd1v1dual (C) any, survivor of such an
individual if such survivor is entitled, or could upon application become, entrtled {o an annuity
under. section 2 of the. Railroad, Retirement. Act, of .1974.145 USCS S 231a] and (D) any other
[ ntltled to beneﬁts under sectron 2(52tof th1s Act [42 USCS § 402] on, the basrs of the wages

i , r such payment
or payment 'to 'such per,son on behalf of the Managmg Trustee 1n accordance 1th the provisions
Qf the, leroad Retrrement Act of 1974) Provided,, That where a ,re'ylew of the Commrssmner S
decision is or may | be ought under stibsection (g) the’ Cornrm ] f Socral S ,urlty may with-
hold certification of payment’ pendmg such review. The’ Managr rustee shall not be held
personally liable for any payment or payments made in accordance wrth a cernﬁcatron by the
Commissioner of Social Security.
(i) Representative payees. (1)(A) If the Commissioner of Social Security " determmes that the
interest of any individual under this title [42 USCS §§ 401 et seq.] would be served thereby,
. certlﬁcatron of payment of :such’ individual’s beneﬁt under this title [42 "‘USCS§§401" et
-Seq.]'may be fnade; regardless of ‘the*legal’ compétency:or mcompetency of thesindividualy
gither for: direct ‘paymientto - the -individual, or fof kis or her' use and benefit, :to ‘another
ndividual;’or'an organlzatlon, w1th respect to whom' the réquirements of paragraph (2) hiave
- been’ met “(hereiniaftér it this ' subsectioni referred to as the -individual’s - ‘‘representative
payée™). ‘If -the- Coiiimissioner of ‘Social ‘Securityor ‘& court ‘of competent jurisdiction
=7 11! détertmines” thidt! & representatlve payee ‘has’ misused-dny - individual’s benefit-paid to-such'
; f‘representatrve ‘payee pursuant ‘to this subsectlon or ‘séction 807 o1’ 1631(a)(2) [4—21USCS
§ 1007 o*1383(a)(2)], the Commissioner 6f Social Secunty shall promptly revoke ceffificas
- tiom for™ payment of benefits ‘to' suich representative payee pursuant to this' subsectionand
ffs+ gertify payment to an-alternative representative payee or, if.‘the interest of the individual
under this title [42 USCS §§ 401 et seq.] would be served thereby, to the individual.
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.1 1(B)-[Unchanged] R T R
 (2)(A) [Unchanged] - - : : 4 : T
(B)() As part of the 1nvest1gat10n referred to i subparagraph (A)(l) the Commissioner of
i - ©  Social Security shall—
: (I) require the person being 1nvest1gated to submrt documented proof of the identity
: of such person, unless information establishing such identity,has been submitted with
. .an application for benefits, under this title, tltle VIII, or title XVI [42 USCS §§.401
et seq., 1001 et seq. or 138] et seq.), e _ o
e (D [Unchanged]
! Lo (I11) defermine whether such’ person “has’ been conv1cted of a v101at10n of section 208,
811, or 1632 [42 USCS § 408, 1011, or 1383a], L
L .. (IV) obtain information concerning whether such person has been convrcted of any
LBt T other offérise under Fedéral or State law whiichi resulted in 1mpr1sonment for more
than 1 year,
; (V) obtain information concerning whether such person is a’ person descnbed 1n sec-
: _ tion 202(x)(1)(A)(v) [42 USCS § 402(x)(1)(A)(iv)], and - RS duiil
i VD) deterrmne whether certification of paymeiit of benéfits to such person'has been
** ‘revoked’ pursuant to this ‘sabsection, the de31gnat10n of such’ peison as’a representa—
tive payee has been revoked pursuant to-section 807(a) 42 USCS § 1007(a)], ‘or pay-
thent ‘of benefits “to ~$uch ™ person - has “Been © termlnated pursuant to section
Y 1631(a)(2)(A)(ii) [42 USCS §1383(a)(2)(A)(m)] by teason of THisuse of furl i
_ as benefits under this t1t1e tltle VIII or tltle XVI [42 USCS §§ 401 et seq 1001 et
‘seq -or 1381 et seq] -

wh1ch shall be updated penodlcaIIy dnd ‘Which shall be in a form whic rénders it readtly
 réttievablé by each serv1c1hg ofﬁce of the Somal ‘Secunty Admlmstratlon Such file shall
onsist of— "= Pl
(@) a list of the nathes ‘and soc1a1 securrty account’ numbers (or employer identifica-
tion numbers) of all persons with respect to whom certification of payment of benefits
"% has 'béen revoked on' of aftéf January ¥;71991, -pursudnt to this-subsection, whose
desigiiation-4s a’ representatlve payée has:been revioked pursuant to séctioh'807(a) [42
USCS § 1007(a)],er with'réspect to whom’ payment of benefits has been terminated
on or after such date pursuant  to section 1631(a)(2)(A)(1n) [42 USCS
- 1:§-1383(a)(2)(A)(ii)]; by reason: of :misuse :of .funds paid‘ias:benefits under: this title,
title' VI, or title XVI:[42. USCS §§401 ‘et'seq.,. 1001 et seq., or 1381 et-seq:], and
..(II) @ dist of ‘thé names and social security’ account numbers-(or-employer identifica-
“n3f . tion numnibers) of all: persons who have been .convicted: of a: v101at10n of: Sectlon 208,
811, or 1632 [42-USCS §408 1011*or+1383a].. :
/i1 ¢ (i) -Notwithstanding. the: provxsrons of: section.- 552a of title 5 Unlted States Code [5
. -USCS § 552a), or any.iother provision 'of.Federal or State law- (other tHan section 6103
* of the Internal-Revenue Code ‘of. 1986 [26 'USCS. § 6103] and section: 1106(c) of this Act
[42 USCS § 1306(c)]), the Commissioner:shall: furnish any* Federal;:State; or-local law
enforcement officer, upon the written request of the offiger, with the current address,

'";under thls paraoraph 1f the ofﬁcer furmshes the | Comrmssroner w1th the name of such
person and such other 1dent1fy1ng 1nfonnat10n .as, may reasonably be requrred by the

I _.(I) such person 1is descnbed qn 4 sectron 202(x)(1)(A)(1v) [42 USCS § 402(x)(1)(A)(1v)]
~(I) such:person has: 1nformat10n that is. necebsary for the. ofﬁcer to conduct the of-
- ficer’s official-duties; and- VTS FITN TR
s (D). the location or apprehensmn of ‘such- person 1s thhm :the ofﬁcer s ofﬁctal duties.
(C)(r) ‘Benefits of an individual ‘may- riot be cértified for- payment to any other person pursu-

ant to this subsection if— oo gt

() [Unchanged] (S A
Lt (D except-as -providedin clduse (11) certification of: payment of beneﬁts to such
st person under this 'subsection .has’ previously: been ‘revoked ‘as describéd .in subpara-
graph (B)(i)(VI) the designation of such person as a representative payee has been
».~ -+ revoked pursuant .to-section:807(a) [42: USCS: §:1007(a)], or .payment of benefits to
: : such person.pursuant.fo:section., 1631(a)(2)(A)(11) [42-TUSES §:1383(a)(2)(A)(ii)] has
iipreviously been terminated as- desonbed in, sectton 1631(a)(2)(B)(n)(VI),J[42 USCS
.8 1383(a)(2)(B)(n)(VI)]," : it

: (III) except-as provided: in clause (111) such person is-.a. credttor of such 1nd1v1dua1.
who provides such individual with goods or-servicesfor consideration; ’
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(IV) such person has previously been convicted as desciibed in * subparagraph
(B)A)AV), unless the Commissioner determines that such certification would be ap-
-propriate notwithstanding such .conviction, or . oo 2
(V) such person is a person described in section 202(x)(1)A)Gv) [42 USCS
§ 402()(1)(A) )], : T S T
‘(i))~(iv) [Unchanged] . : : :
(v) In 'thé case of an individual described in paragraph - (1)(B), when selecting such
individual’s representative payee, preference ‘shall be given to— ° K :
(M a certified community-based nonprofit social service' agency (as defined in
" paragraph (10)), L : b
) AD-av) [Unchanged] o o )
. unless the Commissioner of Social Security determines that selection of a family member
~ would be appropriate. ’ ' - ‘ ’ '
- (D), (E) [Unchanged] o L ) L
: (3)(A)~(D) [Unchanged] S L e e
" . (BE) In any case in which the person described in subparagraph (A).or (D) receiving pay-
- .ments.on behalf of another fails to.submit a report required by, the Commissioner of Social
! ...: Security under subparagraph (A) or (D), the Commissioner may, after furnishing notice to
n % ,..Such person and the individual entitled to such payment, require that stich person appear in
v, -person at a field office of the Social Security Administration serving the.area in which the
individual resides in order'to receiye such-payments. . o
(¥) The Commissioner of Social Security shall maintain a centralized file, which shall be
.7 - Wipdated periodically and which shall be in a form which will be readily retrievable by each

T servicing office of the Social Security Administration, of— e
(i) the address and the. social. security- account number (or employer ' identification
number) of each representative payee who is receiving beneft payments pursuant to this
subsection, . section 807 .[42. USCS. §1007], or. section. 1631(a)(2), [42 USCS
8 1383@)2)), and |, T L e T
c (i) the address and. social security account number, of each individual for whom each
- -Xepresentative payee is reported. to be providing-services as representative payee, pursu-
-.ant to this subsection, section 807. [42 USCS § 1007], or section. 1631(a)(2) [42 USCS
S §1383(a)(2)].. : . ) o . .
-#+ (G) Each servicing officé :of.the .Admi-nistration-shall‘maintain‘ a list, which'shall be updated
" . .periodically, of public agencies and cértified community-based -nonprofit -social service
-.... .-agencies (as defined in paragraph (10))-which are qualified-to serve:as representative payees
‘<" - pursuant to this subsection .or section.807 or 1631(2)(2) [42 USCS '§ 1007 or 1383(a)(2)]
and which are located in the area served by such servicing office. :
e (4)(A)(i);Except as provided in the next sentence, a qualified organization; may collect from an
44 individual a monthly fee for expenses (including overhead) incurred by-such. organiza-
i -tiom in providing services performed as such individual’s-representative payee pursuant
to-this subsection: if sich fee: does. not exceed:ithe lesser of—. o
(1), (D) [Unchanged] : = R ,
- A qualified organization may ot collect'a fee fiom: dn individual for any ‘month with
- respect’to which the Commissioner-of Saecial-Security or 4 court of compétent jurisdic-
*'tion has determined that the organization misused all or ‘part of the'individual’s benefit,
and any amfiount so' collected by the qualified organization for such month shall be treated
as a misused part of the individual’s benefit for purposes of paragraphs (5) and (6). The
- .. Commissioner of Social Security shall adjust: annually -(after- 1995) each dollar amount
* set-forth-in subclause (IT) under procedures providing for -adjustments in the same man-
ner and to the same extent as adjustments are provided.for under:the procedures used to
. -:adjust benefit amounts under section 215@)(2)(A) [42 USCS § 415@)2)¢A)T, except that
-any- amount so adjusted that is not.a multiple of .$1.00 shall be rounded to the nearest
multiple of $1.00. . e '
- (ii) [Unchanged] S .
. .Any agreement providing for a fee in excess of the amount permitted under :this subpara-
-+ - graph shall be void and shall be treated as misuse by such organization of such individual’s
.. benefits. : o Lo R It BN . v .
~1(B) For purposes of this paragraph, the term -“‘qualified -organization’’ . means any State or
“local government agency whose mission is: to carry out income. maintenance, social service,
" .-or”health *care-related activities, any. State. or- local- government agency . with fiduciary
responsibilities, or any certified community-based nonprofit social service agency (as defined
*+in:-paragraph (10)); if such agency, in accordance -with any applicable regulations of the

o Commissioner of Social-Security-—~. G el } AR
4 i,
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ir. . . (i) regularly provides services as the representative payee, pursuant.to this subsection or
: section 807 or 1631(a)(2) [42 USCS § 1007 or 1383(a)(2)], concurrently to 5 or more
individuals, [and] -
(i1) [Unchanged] .

' The Commissioner of Social Secunty shall prescribe regulat1ons under whrch the Commrs-
sioner of Social Security may grant an exceptron from clause (ii) for any individual on a
case-by-case basis if such exceptron is in the best 1nterests of such 1nd1v1dual
(C) [Unchanged] -

" (5) In cases where the neghgent failure ‘of the Commissioner of Soc1al Security to inivestigate

_.Oor monitor a representative payee results in misuse of bénefits by thé’ representative payee, the
“"Commissioner of Social Security shall certify for payment to the beneficiary or the beneﬁcrary s
- alternative representative payee an amount equal to such nusused benefits. In any case in Wthh

a representative payee that—
(A) is not an individual (regardless of whether 1t is’ a “qualrﬁed orgamzatron” wrthm the
meaning of paragraph (4)(B)) or
. (B)isan mdlvrdual who for any ‘motth durrng a period when rmsuse occurs sefves 15 or
. /more individuals who are beneficiaries under this title [42 USCS §8 401 et seq.], title VIII
'[42 USCS. §§ 1001 et seq.], title XVI [42 USCS 8§ 1381 et seq] or any combmatlon of
‘'such fitles;

.. misuses all or part of an individual’s benefit paid to such representative payee the Comrms—
"' Sioner of Social Secunty shall certlfy for payment to the beneﬁcrary or the beneficiary’s ajferna-
"L tive representatrve payee an ‘amount equal to thé amount of siich benefit so misused: The' provi-
" sions of this paragraph dre sub_]ect to the Timitations of paragraph (7)(B) The Commrssmner of

Soc1al Secunty shall make a good falth effort t obtarn restltutlon from the terrmnated
, representanve payee.
" (6)(A),In addition to such other revrews of representatlve payees as the Comrmss1oner of Socral
:Secunty may, otherwise conduct ‘the Commissioner, shall. prov1de for the penodrc onsrte
review of any person or agency located in the United States that tecéives the benefits pay-
able under this title [42 USCS §§ 401 et seq.] (alone or in combination with beneﬁts pay-
able under title VIII [42 USCS §§ 1001 et seq.] or title XVI [42 USCS- §§- 1381 et seq Do
another individual pursuant to the apporntment of such’ person or agency"' as'd representatlve
"' payee under this subsectlon, section 807 - [42 USCS $ 1007] or sectlon 1631(a)(2) [42 USCS
‘ § 1383(a)(2)] in any case in whrch— v
(i) the representatrve payee is a person who serves m that capac1ty w1th respect to 15 or
more Such individuals;
_ (i) the representative' payee is a certified commumty-based nonproﬁt social’ serv1ce
" agency (as defined in paraoraph (10) of tlns subsect1on or sectlon 1631(a)(2)(I) [42 USCS
§ 1383(a)(2)(D]); or o
. (iii) the representatrve payee is an agency (other than dan agency descnbed 1n clause (11))
" that serves in that capacity wrth respect to 50 or.morg “such individuals, .
(B) Within. 120 days after the.end ‘of each ﬁscal year the Cornrmssroner shall submrt to the
Committee -on. Ways -and Means. of. the House of Representatrves and the Comrmttee on
Finance of .the Senate.a report on the resnlts of periodic. onsite, reviews. conducted, .during
.the fiscal year pursuant to subparagraph A and of -any other reviews of _representative
payees conducted during such fiscal year in connection w1th.beneﬁts under, this title [42
USCS §§ 401 et seq.]. Each such report shall describe in detail all problems 1dent1ﬁed .in
such reviews. and any correctrve actron taken or. planned to be taken to correct such
v problems, and shall include~ ~
' - (i) the nuniber of such rev1ews
oo .. (ii) the, results of such reviews; .
o ‘(111) the number of cases in whrch the representatwe payee ‘was. changed and why,
(iv) the number of cases mvolvmg the exercise of expedited, targeted oversrght of the
Tepresentative payee by the Commissioner conducted, upon: receipt, of an allegatlon of
misuse of funds failure fo pay a vendor or’a similar irreguldrity;
(v) the number of cases d1scovered in Wthh there was a misuse. of funds
o .~ (vi) how any, such cases of misuse of funds were dealt. wrth by the. Commrssroner,
#~r . (vii) the final disposition of such cases of misuse of funds, including any, criminal penal-
‘ties imposed; and ¥
: (viii). such: other information as the Commissioner deems. -appropriate. . .
(7)(A) If the Commissioner-of Social Security or-a-court of competent jurisdiction deterrmnes
that .a representative payee that.is not a-Federal, State; or local ‘government ‘agency has
misused all or part of an individual's benefit that was paid. to ‘such Tepresentative payee
under :this -subsection; the representative payée. shall be liable for the amount misused, and
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such amount (to the extent not repaid by the representative:payee) shall be treated as an
overpayment of benefits under this title [42 USCS §§ 401 et seq.] to the representative payee
for all purposes of this Act [42 USCS §§ 301 et seq.] and related laws pertaining to the
recovery of such overpayments. Subject to subparagraph (B), upon recovering all or any part
of such amount, the Commissioner.shall certify an amount equal to the recovered amount
for payment to such individual or such individual’s alternative representatrve payee.

(B) The total of the amount certified for, .payment to such individual or such individual’s
alternative representative payee under subparagraph (A) and the amount certified for pay-
ment under. paragraph (5) may not exceed the total benefit amount misused by the
representattve payee with respect to'such individuat.

(8) For purposes of this subsection, the term *‘benefit based on dlsablhty of an individual

] means a disability insurance benefit of such individual under section 223 [42 USCS § 423] or

“'a child’s, widow’s, or widower’s insurance benefit of such individual under sectron 202 [42

.. USCS § 402] based on such individual’s disability.

(9) For purposes of this subsection, misuse of benefits by a representative payee occurs in any

_ case in which the representative payee receives payment under this title [42 USCS §§.401 et .
_ seq.)-for the use and benefit of another person and converts such payment or any .part thereof,
. toause other than for the use and benefit of such other person. The Commissioner of Social
" Seturity Thay prescrrbe by régulation the meaninig of the term ‘‘use and benefit” for purposes
of this paragraph.
':(10) For purposes of this subsectton the term ¢ cert1ﬁed commumty “based nonproﬁt social
* service agency’’ means a commumty-based nonproﬁt social service agency which is in comph-
" ance with requirements, under regulations which shall be prescrrbed by the Commlssmner, for

aninual certification to the Commissioner that it. is bonded in “accordance with requlrements

specified by the Comimissioner and that it is licensed in each’ State in which it serve$ ds a

... Tepresentative payee (if licensing is available in the State) in. accordance with reqturements

" specified by the Commissioner. “Any such annual certificationi shall 1nclude a copy of any
,'_‘:mdependent audlt on’ the agency whlch may have been performed since the previous certifica-
" tion.. !

(k)—(0). [Unchanged]

(p) Specral rules in case of Federal servrce 1), (2) [Unchanged] .

~(3) The provisions of paragraphs (1) and (2) shall-be-applicable in the.case of serv1ce performed

by a civilian employee, not compensated from funds appropriated by the Congress in the Army

and Air Force Exchange Service, Army and Air Force Motion Picture Service, Navy Exchanges,

Marine Corps Exchanges, or other activities, conducted by ‘an instrumentality of the United

.. :States subject to the jurisdiction of the Secretary of Defense, at installations of the Department
“*of Defense for the comfort, pleasure ¢ontentment, and’ inental and physical improvement of
“personnel of stich Department and for. purposes of paragraphs (1) -and (2) thie Secretary of
. .Defense shall be deemed to be the head of such 1nstmmenta11ty The provisions of paragraphs
(1) and (2) shall be apphcable also in"the case ‘of service performed by & civilian employee,
_ ot compensated from fuids’ appropnated by’ the Congress, in the Coast Guard Exchanges . or
“'other activities, conducted by ‘an instrumentality-of the United States subject t0 the jurisdiction
" of the Secretary of Homeland Security, at installations of thé Coast Guard for the comfort,
" -pleasure, contentment, and mental and. physical imiprovement of personnel of the Coast Guard,
- -and for purposes of paragraphs.(1) and’ (2) the Secretary of Homeland Secunty shall be deemed
A to be the head of such 1nstrumentahty
(q) [Unchanged] : o
(r) Use of death certificates to correct program information. (1)—-(7) [Unchanged]
(8)(A) The Commissioner of Social Security shall, upon | the request of the official responsrble
for a State driver’s license agency pursuant to the Help America Vote Act of 2002—
_ (i) enter into an agreement with such official for ‘the purpose of venfymg applicable
) information, 50 long as the requlrements of subparagraphs (A) and (B) of paragraph (3)
are met; and "

" (i) include in such agreement safeguards to assure the maintenance of the confidential-
ity of any applicable iriformation disclosed and procedures to permrt such agency to use
the applicable information for the purpose of maintaining its records.

(B) Information provided pursuant-to an agreement under this paragraph shall be prov1ded

at.such time, in such place, and in"such manner-as the Commissioner determmes appropri-

ate.

(C) The Commissioner shall develop:methods to.verify the accuracy of mformatlon provided

by the .agency with respect to applications for voter registration, for whom the last 4 digits

of a social security number are provided instead of a driver’s license number.

(D) For purposes. of this paragraph:= '
(i) the term ‘‘applicable information”” means information- regarding whether—
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SociAL SECURITY ACT

ney's fees under Equal Access to Justice Act. Burr
v Bowen (1992, ND 1il) 782 F Supp 1285, 36 Soc
Sec Rep Serv 324, CCH Unemployment Ins Rep
q 16474A.

Automatic remand under Social Security Dis-
ability Beriefits Reform Act of 1984 (P.L. 98-460,
98 Stat. 1794) is not final judgment for EAJA
purposes. Mendez v Sullivan (1992, ED Pa) 792 F
Supp 375, 38 Soc Sec Rep Serv 3, CCH Unemploy-
ment Ins Rep § 16951.

Remand that was proposed by Secretary, prior
to filing of* his answer and copy of transcript, for
further consideration of claimant’s non-exertional

_impairments, [urther development of record, in-

cluding consultative examinations, and for taking
riew testimony {rom vocational expert, was sen-
tence six (42 USCS § 405(g)) remand, even though
remand order did not specify finding of good cause
relative to taking of new evidence: thus, remand
order was not final judgment for purpose of EAJA
fees. Longey v Sullivan (1993, DC Vt) 812 F Supp
453, 40 Soc Sec Rep Serv 165. .

42 USCS § 407

Claimant’s application for award of EAJA attor-
ney's fees was timely filed on May 22, 1992, even
though parties had stipulated to remand case to
Secretary for further proceedings, and that stipula-
tion, so ordered by court, had been filed by clerk
on July 31, 1991, becausé court never entered
judgment following its remand order; thus, court
never issued final judgment in case. Flanders v
Shalala (1994, ND NY) 1994 US Dist LEXIS
9189. )

Minute order filed by District Court, which
indicated that claimant’s motion for summary
judgment was granted, that Secretary's mation for
summary judgment was denied, and that case was
remanded for full and fair hearing before ALJ, did -
not constitute final judgment under FRCP 58,
becatise none of court’s entries stated that decision
was final order that disposed of case in its entirety:
therefore, claimant’s application for award cof
EAJA attorney's fees, filed more than year after
entry of minute order, was timely. Lopez v Shalala
(1994, ND 111) 1994 US Dist LEXIS 12247.

§ 407. Assignment; amendment of section

(a) The right of any person to any future payment under this title [42 USCS
§§ 401 et seq.] shall not be transferable or assignable, at law or in equity, and
none of the moneys paid or payable or.rights existing under this title [42
USCS §§ 401 et seq.] shall be subject to execution, levy, attachment, garnish-
ment, or other legal process, or to the operation of any bankruptcy or

insolvency law.

(b) No other provision of law, enacted before, on, or after the date of the
enactment of this section [enacted April 20, 1983}, may be construed to limit,
supersede, or otherwise modify the provisions of this section except. to. the
extent that it does so by express reference to this section. .

(Aug. 14, 1935, ch 531, Title 11, § 207, 49 Stat. 624; Aug. 10, 1939, ch 666,

Title 11, § 201, 53 Stat. 1372; April 20, 1983, P. L. 98-21, Title 11, Part C,

§ 335(a), 97 Stat..130.)

Effective date of section:

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes: ‘ _ : oo
Prior to amendment by Act Aug. 10, 1939, the provisions of this section
appeared as § 208 of Act Aug. 14, 1935. The: former provisions of § 207
of Act Aug. 14, 1935 now appear as 42 USCS § 405(i).

Act Aug. 10, 1939, ch 666, Title 11, § 201, 53 Stat. 1362, provided that
this section is effective Jan. 1, 1940. . .

Amendments:

1939. Act Aug. 10, 1939 (effective 1/1/40 as provided by § 201 of such
Act) substituted this section for one which read: “The Board shall from
time to time certify to the Secretary of the Treasury the name and ad-
dress of each person entitled to receive a payment under this title, the
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social security attorney who- achieved exceptiondl:..
results for his client. Droke v Barnhart (2005, WD
Tenn) 106 Soc Sec Rep Serv 135.

In granting request for attorneys fees of 25 percent
of claimant’s award pursuant to 42 USCS § 406(b)(1),
court found that claimant’s contingency. fee contract .
was reasonable in light of attorneys’ skill and experi-
ence, cour refused to penalize attorneys for repre-
senting their client more efficiently than less;experi- .
enced counsel may have, court considered Social
Security lawyer’s risk of loss, and court concluded
that 25 percent fee award was reasonable. Faircloth v |
Barnhart (2005, DC NM) 398 F Supp 2d 1169.

Court allowed award of attorney’s fees for 25
percent of past due award amount, pursuant to contin-
gency fee agreement entered into between attorney
and claimant, even if actual hourly amount appeared
excessive, because attorney had considerable experi-
ence in area of Social Security law, proceeded with
claimant’s case for over three years, bore risk that
there would be no fee if there were no recovery, and _
optimized result for claimant. Thomas v Barnhart”’
(2005, MD Ala) 412 F Supp 2d 1240.

Motion for attorney’s fees pursuant to 42 USCS
§ 406(b)(1) was granted where (1) contingency-fee ¢}

agreement between parties and amount of requested }

fee under that agreement were reasonable, (2) claim-
ant’s attorney was entitiéd to requested fee, amount'*
equal -to_twenty-five percent of claimant’s past- due
benefits, (3) character of representatxon ‘attornéy’s:*

expertise in:'Social Secunty Iaw, result'dchieved; and< *

absence of any delay in proceedings by attorney, all

- supported reasonableness’ of fee:award, (4) court also e

considered deference owed:to agreement between at-.
torney and client, interest in assuring that attorneys

continued to represent disability claimants, andlack: -
of any factor indicating that requested ; award . would o

have resulted in windfall to attorney, and ) Com
missioner of Social Security ackirowledged that it
made error by failing to withhold entire attorney’ s fe

award from claimant’s past-dug ‘benefits. ‘Silliman' v

Barnhart (2006, WD NY) 421 F Supp 2d 625.

Since .court found- that' contingency-fee. agreement, - -
awarding attorney 25 percent of past due benefifs,
between successful claimant for Social Security ben-
efits and her attorney and.amount ;of,;requested- fegs.;
under that agreement were reasonable, claimant’s 42
USCS §406(b)(1) motion.. for attorney’s. fees. was

d.. E.

In socml secunty case,
of. attorney’s fees under. Equal Access to, Justlce
28 -USCS=:§.2412, . was. granted in amount tha S
requested whery .) prevailing | ma.rket rate for: repre-
sentation in, socral secunty cases. was greater than

(a), (b) [Unchanged]

(c) Nothmg in this sectton shall be construed 0. pl‘Ohlblt

42 USCS § 407.

* market rate for similariservices that were provided by

attorneys of reasonably comparable skills, experience,
and reputation, and adjustment based upon Consumer
Price Index was appropriate. Ballard v Barnhart
(2004, ND Ala) 329 F Supp 2d 1278, 99 Soc Sec Rep
" Serv 530,

77. Mlscellaneous

As an aid to assessing whether fee award based on
“:contingent-fee agreement is reasonable for purposes
of 42 USCS § 406(b), court may require claimant’s
attorney to submit a record of .hours. spent represent-
+ing claimant and a.statement of attorney’s:normal
hourly b1111ng charge . for noncontingent- fee cases.
. Gisbrecht v Barnhart (2002) 535 US 789, 152 L Ed
24996, 122 S Ct 1817, 80 Soc Sec Rép Serv 309,
2002 CDOS 4543, 2002 Daily Journal DAR 5795,
CCH Unemployment:Ins Rep J 16729B, 15 FLW
Fed S 314,.on remand, remanded (2002, CA9) 300
F3d 1158, 2002 CDOS 7800, 2002 Daily Journal
DAR 9793, vacated reconsideration gr (2002, CA9)
305 F3d 1256, 2002 CDOS 9834, 2002 Daﬂy Journal
DAR LIO3O

IV. PROCEDURAL MATTERS

' 78. Noticé : -

In applying 14-day 11rmtatron found in Fed R. Civ.
. P. 54(d)-and M.D. Fla. Gen. R. 4. 18(a) to-42- USCS
" §406(b), perlod should ‘begin to run from day that
award notice is issued. Bergen v Comm’t of Soc. Sec.
(2006 CA11 Fla) 444 F3d 1281 ’

80 Fxlmg requlrements for fees. under EAJA

" Social Security’s determination that drsablhty ben-
eﬁts claimant_was. able to.perform light work was
reversed as hypothetlcal ‘to vocational expert failed to
consider her limitations.in record, mcludmg unrefuted
complamts of pain; counsel was granted extension of
time to petition for ttomey s fees. Webster v Barn-
hart (2004 ND Algy 343 F Supp 2d 1085

1 —When 30-day lumtatlon perlod begms to run
In suit in which court determined that minor child
was entitled to Supplerhental *Security * ‘Income after
«child’s request for benéfits:was denied by:Commis-
sioner of Social#:Security Administration,” ‘court
granted child’s attorney 30 days in which to file peti-
rtion for:attomey’s fees under 42 USCS 406(b), but
attorney was warned that court’s order did not extend
time limits for filingsmotion for attorney’s fees under
Equal Access to Justice Act. Stanton v Astry 2007,.
ND Ala) 482.F.Supp 2d. 1318. . "

87.. Rev1ew of fee award e

Statutory and. regulatoj heme - govemxng pay-‘ o
ment of fees to represen tives of socml secu :
claimarits does ot violate ‘equal protectton becaus\ -
_draws certain distinctions between' attorney$ and nog:;
attorneys. Cordoba v Massanan (2001, CA10 NM)
256 'F3d 1044, 74° “Soc- Sec“Rep Serv 376, CCH
Uncmploy Rep’ q 166588, 2001 Colp'T'C A_
808 ‘Cert den (2002) 534 us 1131 151 L Ed d

1thﬁofdfng taxes from any benefit under-

this title, if such wrthholdmg is done pursuant to'a- request ‘made it ‘accordance with section®

3402(p)(1) of: the: Internal Revenue: Code of 1986 [26
to such benefit or such person’s' representative*payee;

(As amendcd Oct 21 1998 P L 105 277 Dw J, Tltle IV §4005(a) 112 Stat 2681 911)

SCS ‘s 3402(p)(1)] by 'the person ent1t1ed




RCW 11.96A.020: General power of courts — Intent — Plenary power... http://apps.leg.wa.gov/RCW/default.aspx?cite=11.96A.020

RCW 11.96A.020
General power of courts — Intent— Plenary power of the court.

(1) It is the intent of the legislature that the courts shall have full and ample power and authority under this title to
administer and settle: '

(a) All matters concerning the estates and assets of incapacitated, missing, and deceased persons, including matters
involving nonprobate assets and powers of attorney, in accordance with this title; and

(b) All trusts and trust matters.

(2) If this title should in any case or under any circumstance be inapplicable, insufficient, or doubtful with reference to
the administration and settlement of the matters listed in subsection (1) of this section, the court nevertheless has full
power and authority to proceed with such administration and settlement in any manner and way that to the court seems
right and proper, ali to the end that the matters be expeditiously administered and settled by the court. -

[1999¢c 42 §103] °

e
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RCW 11.96A.040: Original jurisdiction in probate and trust matters —... http://apps.leg.wa.gov/RCW/default.aspx?cite=11.96A.040

1ofl

RCW 11.96A.040
Original jurisdiction in probate and trust matters — Powers of court.

(1) The superior court of every county has original subject matter jurisdiction over the probate of wills and the
administration of estates of incapacitated, missing, and deceased individuals in all instances, including without limitation:

(a) When a resident of the state dies;
(b) When a nonresident of the state dies in the state; or
(c) When a nonresident of the state dies outside the state.

(2) The superior court of every county has original subject matter jurisdiction over trusts and all matters relfating to
trusts. .

(3) The superior courts may: Probate or refuse to probate wills, appoint personal representatives, administer and settle

. the affairs and the estates of incapacitated, missing, or deceased individuals including but not limited to decedents’

nonprobate assets; administer and settle matters that relate to nonprobate assets and arise under chapter 11.18 or 11.42
RCW: administer and settle all matters relating to trusts; administer and settle matters that relate to powers of attorney;
award processes and cause to come before them all persons whom the courts deem it necessary to examine; order and
cause to be issued all such writs and any other orders as are proper or necessary; and do all other things proper or
incident to the exercise of jurisdiction under this section.

(4) The subject matter jurisdiction of the superior court applies without regard to venue. A proceeding or action by or
before a superior court is not defective or invalid because of the selected venue if the court has jurisdiction of the subject

matter of the action.

[2001 ¢ 203 § 9; 1999 ¢ 42 § 201.]

2/23/2009 7:29 AM



RCW 11.96A.060: Exercise of powers — Orders, writs, process, etc. http://apps.leg.wa.gov/RCW/default.aspx?cite=11.96A.060

RCW 11.96A.060
Exercise of powers — Orders, writs, process, etc.

The court may make, issue, and cause to be filed or served, any and all manner and kinds of orders, judgments, citations,
notices, summons, and other writs and processes that might be considered proper or necessary in the exercise of the

jurisdiction or powers given or intended to be given by this title.

[1999 c 42 § 203.]

lofl ’ 2/23/2009 7:30 AM ]
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_person’s wishes so far as they can be ascertained and as designed

11.92.130 PROBATE AND TRUST LAw
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Research References

Treatises and Practice Aids
1 Wash. Prac. Series § 26.29, Duties
and Powers of Guardian—Perform-
ance of Contracts.

11.92.140. Court authorization for actions regarding guard-
ianship funds

The court, upon the petition of a guardian of the estate of ap:
incapacitated person other than the guardian of a minor, and after -
such notice as the court directs and other notice to all persons '#
interested as required by chapter 11.96A RCW, may authorize th
guardian to take any action, or to apply funds not required for th
incapacitated person’s own maintenance and support, in any fash
ion the court approves as being in keeping with the incapacitated

to minimize insofar as possible current or prospective state or
federal income and estate taxes, permit entitlement under other:
wise available federal or state medical or other assistance pro
grams, and to provide for gifts to such charities, relatives, and
friends as would be likely recipients of donations from the inca:
pacitated person.

The action or application of funds may include but shall not be
limited to the makmg of gifts, to the conveyance or release of the
incapacitated person’s contingent and expectant interests in pro
erty including marital property rights and any right of survivorship
incident to joint tenancy or tenancy by the entirety, to the exercis
or release of the incapacitated person’s powers as donee of
power of appointment, the making of contracts, the creation
revocable or irrevocable trusts of property of the incapacitated
person s estate which may extend beyond the incapacitated p
son’s disability or life, the establishment of custodianships for ¢
benefit of 2 minor under chapter 11.114 RCW, the Washingt
uniform transfers to minors act, the exercise of options of :
incapacitated person to purchase securities or other property,
exercise of the incapacitated person’s right to elect options and
change beneficiaries under insurance and annuity policies and 1
surrendering of pohc1es for their cash value, the exercise of ili
incapacitated person’s r1ght to any elective share in the estate’
the incapacitated person’s deceased spouse, and the renunciatl
or disclaimer of any interest acquired by testate or intesta

succession or by inter vivos transfer.
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GUARDIANSHIP 11.92.140

The guardian in the petition shall briefly outline the action or
application of funds for which approval is sought, the results
expected to be accomplished thereby and the savings expected to
accrue. The proposed action or application of funds may include
gifts of the incapacitated person’s personal or real property. Gifts’
may be for the benefit of prospective legatees, devisees, or heirs
apparent of the incapacitated person, or may be made to individu-
als or charities in which the incapacitated person is believed to

" have an interest. Gifts may or may not, in the discretion of the

court, be treated as advancements to donees who would otherwise
inherit property from the incapacitated person under the incapaci-
tated person’s will or under the laws of descent and distribution.

- The guardian shall also indicate in the petition that any planned

disposition is consistent with the intentions of the incapacitated
person insofar as the intentions can be ascertained, and if the
incapacitated person’s intentions cannot be ascertained, the inca-
pacitated person will be presumed to favor reduction in the

" incidence of the various forms of taxation and the partial distribu-

tion of the incapacitated person’s estate as provided in this section.
The guardian shall not, however, be required to include as a

’ benef1c1ary any person whom there is reason to believe would be
- excluded by the incapacitated person. No guardien may be re-

quired to file a petition as provided in this section, and a failure or
refusal to so petition the court does not constitute a breach of the
guardian’s fiduciary duties.

[1999 ¢ 42 § 616; 1991 ¢ 193 § 32; 1990 ¢ 122 § 32; 1985 ¢ 30 § 10.
Pr10r 1984 ¢ 149 § 13.]

Historical and Statutory Notes

Part headings and captions not law— Laws 1990, ch. 122, § 32, throughout
Effective date—1999 ¢ 42: See RCW the section, substituted “incapacitated”
11.96A.901 and 11.96A.902. ‘ for “incompetent or disabled”’; and, in

Effective date—Severability—1991 ¢ the fixst paragraph, preceding “other
193: See RCW 11.114.903 and than” deleted “collectively hereafter re-
1.114.904. ferred to in this section as ‘incompe-

. tent’”’; and, near the end of the first
Effective date—1990 c 122: See note
following RCW 11.88.005.

paragraph, following ‘state or federal
| income taxes,” inserted “‘permit entitle-
Short title—Application—Purpose— ment under otherwise available federal
SeVerability—lSSS ¢ 30: See RCW or state medical or other assistance pro-
11.02.900 through 11.02.903. grams,”’

,SeVerability—Effective dates—1984 ¢

L 1991, ch. 193, § 32, in th -
See notes following RCW aws ; § 1 e sec

ond paragraph, near the middle, in-
serted the phrase pertaining to the es-
LaWS 1985, ch. 30, § 10, reenacted tablishment of custodianships for the
he Sectlon without change. benefit of a minor.
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RCW 11.92.010: Guardians or limited guardians under court control ... http://apps.leg.wa.gov/RCW/default.aspx?cite=11.92.010

RCW 11.92.010
Guardians or limited guardians under court control — Legal age.

Guardians or limited guardians herein provided for shall at all times be under the general direction and contro! of the court
making the appointment. For the purposes of chapters 11.88 and 11.92 RCW, all persons shall be of full and legal age
when they shall be eighteen years old.

{1975 1stex.s. c 95 § 18; 1971 ¢ 28 § 5; 1965 ¢ 145 § 11.92.010. Prior: 1923 ¢ 72 § 1; 1917 ¢ 156 § 202; RRS § 1572. Formerly RCW 11.92.010 and
11.92.020.]

Notes:
.Age of majority: RCW 26.28.010.

Married persons deemed to be of full age: RCW 26.28.020.
Terminatioh of guardianship or limited guardianship upon attainment of legal age: RCW 11.88.140.

Transfer of jurisdiction and venue: RCW 11.88.130.

420

1ofl 12/23/2009 7:30 AM



RCW 11.96A.150: Costs — Attorneys' fees.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=11.96A.150

RCW 11.96A.150
Costs — Attorneys' fees.

(1) Either the superior court or any court on an appeal may, in its discretion, order costs, including reasonable attorneys'
fees, to be awarded to any party: (a) From any party to the proceedings; (b) from the assets of the estate or trust involved
in the proceedings; or (c) from any nonprobate asset that is the subject of the proceedings. The court may order the costs,
including reasonable attorneys' fees, to be paid in such amount and in such manner as the court determines to be
equitable. In exercising its discretion under this section, the court may consider any and all factors that it deems to be
relevant and appropriate, which factors may but need not include whether the litigation benefits the estate or trust involved.

(2) This section applies to all proceedings governed by this title, including but not limited to proceedings involving
trusts, decedent's estates and properties, and guardianship matters. This section shall not be construed as being limited
by any other specific statutory provision providing for the payment of costs, including RCW 11.68.070 and 11.24.050,
unless such statute specifically provides otherwise. This section shall apply to matters involving guardians and guardians
ad litem and shall not be limited or controlled by the provisions of RCW 11.88.090(10). '

[2007 ¢ 475 § 5; 1999 c 42 § 308.]

Notes: :
Severability -- 2007 ¢ 475: See RCW 11.05A.903.
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